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AMENDMENTS OF TITLE 10, 14, AND 32, UNITED STATES 


CODE, TO CODIFY RECENT MILITARY LAW, AND TO 
IMPROVE THE CODE 


TUESDAY, MAY 27, 1958 


Unirep Srates SENATE, 
SUBCOMMITTEE ON REVISION AND CopIFICATION 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 
424, Senate Office Building, Senator Sam J. Ervin, Jr. (chairman 
of the subcommittee) presiding. 

Present : Senators Ervin and Butler. 

Also present: George S. Green, professional staff member. 

Senator Ervry. Senator Butler will be here shortly but Senator 
O’Mahoney could not be here, and as you know, the three of us con- 
stitute this subcommittee. I think we will now proceed with the 
hearing and not keep the witnesses waiting. | 

I started to say that I did not want to keep you away from your 
work, but I guess this is really worse work than the work that you 
do normally. 

The subcommittee has met for the purpose of taking testimony in 
respect to H. R. 8943. Since this is a rather voluminous bill, the 
subcommittee will incorporate the bill in the record by reference, 
rather than by inserting the entire bill in the record. 

Mr. Green. Mr. Chairman, at this time, if we might insert in the 
record the notice of hearing as published in the Congressional Record, 
relating to this legislation. 

Senator Ervin. So ordered. 


NoTIcE oF HEARINGS ON H. R. 8943, CoprrrcaTion oF REcENT MitiTary Law 


Mr. Ervin. Mr. President, on behalf of the Standing Subcommittee on Re- 
vision and Codification of the Committee on the Judiciary, I desire to give notice 
that a public hearing has been scheduled for Tuesday, May 27, 1958, at 10:30 
a, m., in room 424, Senate Office Building, on H. R. 8943, to amend titles 10, 14, 
and 32, United States Code, to codify recent military law, and to improve the 
code. At the indicated time and place all persons interested in the proposed 
legislation may make such representations as may be pertinent. The subcom- 
mittee consists of the Senator from Wyoming [Mr. O’Mahoney]; the Senator 
from Maryland [Mr. Butler], and myself, Chairman. 


Mr. Green. Could we now call on Mr. Dickerson to come forward 
first. 
For the purpose of the record, Mr. Dickerson, would you please 
identify yourself and state your position. 
1 











7 MILITARY LAW 


STATEMENT OF F. REED DICKERSON, DEPARTMENT OF DEFENSE, 
ACCOMPANIED BY GEORGE S. WORKINGER, COMDR. KATHERINE 
E. SHILLING, USN, JAMES B. MINOR, AIR FORCE JAG, AND ALLAN 
J. MORRISON, AIR FORCE JAG 


Mr. Dickerson. My name is F. Reed Dickerson. I am a lawyer in 
the Office of the General Counsel, Department of Defense, and chair- 
man of the Ad Hoc Committee on Codification, of which the other 
members, except one, are representatives of the three military 
departments. 

ost of these representatives are here today and I would like to 
identify them for the record. 

I believe you have already met Mr. James B. Minor, and Mr. Allan 
J. Morrison of the Department of the Air Force; and Comdr. Kath- 
erine E. Shilling of the Navy. 

A fifth member, Col. Archibald King, of the Army, who was also 
an active participant in this project, recently returned to an inactive 
retired status. 

The sixth member, who is on my left, is Mr. George S. Workinger. 
He formerly represented the Army and is now working for the Office 
of the General Coukedt, Department of Defense. 

I would first like to extend the regrets of the General Counsel of 
the Department of Defense, Mr. Robert Dechert, who first thought he 
could be here today to add his blessing to H. R. 8943 but later found 
that important business would keep him in Philadelphia. 

Fortunately, I am authorized to say, on Mr. Dechert’s behalf, that 
he believes deeply in the value of military codification, and strongly 
urges the enactment of this bill. 

Mr. Green. Mr. Dickerson, let me interrupt you at this point. 

Were you also in the same capacity as you are now, in relation to 
the original codification of titles 10 and 32 in the 84th Congress? 

Mr. Dickerson. That is correct. 

Mr. Green. Were you in charge? 

Mr. Dickerson. Yes. 

Mr. Green. What relation has bill H. R. 8943 to the former codi- 
fication ? 

Mr. Dickerson. Well, the essential purpose of H. R. 8943 is simply 
to bring up to date the vast codification of military law which Con- 
gress enacted as titles 10 and 32 of the United States Code on August 
10, 1956. 

Because Congress has already taken this major step, there is no 
need to go into detail, I believe, as to the great benefits resulting from 
having a unified legislative statement in this vital area of the Federal 
law. 

We have had almost 2 years of experience with the new titles 10 and 
32, and these have demonstrated beyond question the wisdom of 
Congress’ action in 1956. 

Senator Ervin. You also have a technical advantage, don’t you, in 
that as I understand it, the United States Code, unless it is recodi- 
fied, is prima facie evidence of the law, whereas when it is codified 
and reenacted, it becomes the law itself? 

Mr. Dickerson. That is correct. I think it is enough to say at this 
time that the deletion of dead military law and the recasting of the 
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live military law into a unified whole with a consistent terminology 
and more readable style have reduced the areas of uncertainty and 
made the law much more accessible and easy to find. 

At this time we can take so much for granted. 

Now, the problem today is to bring that project up-to-date, and to 
make some corrections in the original law. There are three reasons 
why we think this action is necessary. 

The first is based on the fact that while the earlier codification law 
was being considered, there were some legislative items, very important 
ones, in the legislative pipeline. They became effective during the 
almost a year and a half that titles 10 and 32 were being casio 
by Congress. These laws were not, and could not have been, couched 
in terms of the new titles. Accordingly, it is necessary to recodify 
those laws and make them a formal, consistent part of titles 10 and 32. 

This is what has been done in sections 1 through 32 of H. R. 8943. 

Senator Ervin. We are glad to have you with us, Senator Butler. 

Senator Burier. Thank you. 

Senator Ervin. The witness is Mr. F. Reed Dickerson, of the 
Department of Defense, who was concerned with the preparation of 
this recodification which, as I understand it, embraces the 8 enacted 
since the previous codification. 

Mr. Dickerson. Yes, sir. 

Senator Ervin. Plus some laws which had been omitted. 

Mr. Dickerson. There were two or three of those; they were very 
few in number. 

Senator Ervin. And then some corrections in phraseology. 

Mr. Dickerson. That is right. 

Mr. Green. There is one more category, if I understand correctly, 
Mr. Dickerson. There was a cutoff date as regards the original codi- 
fication, and at that time there were laws in existence, but by reason 
of the cutoff date they could not have been encompassed in the original 
codification. 

Mr. Dickerson. That is right. 

Of the laws that were in the legislative pipeline at the time, the most 
important law was the Reserve Officer Personnel Act of 1954, which, 
although it was enacted late in 1954, was not effective until July 1, 
1955. 

In addition to this, four other very important laws were enacted 
during the lag period. ‘These were: The Reserve Forces Act of 1955, 
which was enacted on August 9, 1955; the Dependents’ Medical Care 
Act, enacted June 7, 1956; the Armed Forces Regular Officer Aug- 
mentation Act of 1956, enacted on July 20, 1956; and the Servicemen’s 
and Veterans’ Survivors Benefits Act, which was enacted August 1, 
1956. 

[t seems safe to say that the absence of any one of these laws from 
titles 10 and 32 creates a significant omission that it is desirable to 
remove. 

In addition to these, there were other important laws that were 
enacted during this period. 

All of these laws are restated in sections 1 through 32, which appear 
on pages 1 through 178 of the bill. 

Now, the second reason why a cleanup bill is necessary arises from 
the fact that, pending the enactment of this bill, new legislation has 
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been enacted that, while it directly amended titles 10 and 32, could 
not directly amend the laws that we are here codifying. 

The most important example is the act of August 21, 1957, Public 
ae 85-155, relating to nurses and medical specialists of the Armed 

orces. 

Accordingly, we are proposing today a series of technical amend- 
ments that will adjust the materials already in the bill to the changes 
made by the nurse fava: 

With respect to the third reason, it was inevitable, I think, that in 
an act of 685 pages, especially one including provisions as complicated 
as those that apply to the Armed Forces, there would be some errors. 

There were, for example, a number of technical, stylistic, or typo- 
graphical errors, and then there were a few errors of substance, one 
or two of which, I think, are of such importance that the enactment 
of H. R. 8943 on this ground alone would be highly desirable. 

Senator Butter. Do you have instances readily available of those 
serious errors? 

Mr. Dickerson. Yes, sir; we have put them all together in section 
33 of the bill, which begins on page 178. 

Senator Butter. That is this bill ? 

Mr. Green. Yes, sir. 

Senator Butter. Are they changes in substance ? 

Mr. Dickerson. Technically, they are changes in substance, but 
they are made only to remove inadvertencies that crept into the 
original titles 10 and 32. The net result of making these changes will 
be to fulfill the objective of the original codification act, which was to 
make no change whatsoever in the substance of the source law. Only 
in this special sense are there substantive changes in the bill. 

Mr. Green. May I ask this question? Throughout the entire codi- 
fication of titles 10 and 32, and including the bill before us at the 
present time, it has been done on the theory that there is to be no 
change in the substantive law as you found it, is that correct, sir? 

Mr. Dickerson. That iscorrect. I would like to emphasize that and 
reemphasize it. That has been a main objective from the beginning 
and we have spared no pains to accomplish it. 

Senator Butter. During the course of your work in connection with 
this recodification, have you been in contact with the staff of this 
committee ? 

Mr. Dickerson. Yes, sir. 

Senator Butter. You are in agreement on these changes? 

Mr. Dickerson. As far as I know, yes. Let me emphasize once more 
that the most important feature in this bill is that, like the original 
codification law, it is intended to be a restatement of the substance of 
the source law, without any change whatsoever. 

I might point out that section 33, which makes these changes, includes 
a subsection (e) that makes the section retroactive to the effective date 
of the original codification law. This is done to assure that no one will 
have been prejudiced by these errors. If by any chance we have in- 
jured anybody, we hope, by this device, to make him whole. 

Tn this connection, I do not think I can stress too much the desir- 
ability of early enactment of this law. 

For example, a thoroughgoing revision of the Reserve Officer Per- 
sonnel Act of 1954 is now underway, and unless the present version 
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of it is codified, as H. R. 8943 seeks to do, the revision would have to 
be done twice. It would have to be done first in terms of the 
original law, and then in terms of its recodified version. 

There are other laws that affect the source laws that are here codified 
and these, too, make it desirable to have this bill enacted as soon as 
possible. 

We are also informed that there is pending litigation involving sev- 
eral of the corrections, and that this litigation may be adversely affected 
if the enactment of this law is delayed too long. 

Senator Butier. I don’t quite understand that. It would not act 
retroactively against a suit now pending. 

Mr. Dickerson. Well, I’m not sure. Iam not fully acquainted with 
the nature of the suit. The Justice Department people feel it will be 
adversely affected unless the source law is restored to its original 
substantive form. 

I’m sorry I don’t have the details of that litigation before me, but the 
substantive point involved will be covered in the proposed amendments 
that we will give you later today. 

Fortunately, most of the corrections are of only minor or technical 
significance. As I said, some of them are simply typographical 
errors. 

The important thing, I think, is that this present legislative pro- 
posal is on all fours with the original codification law. The same 
philosophy, the same approach, the same terminology, and the same 
style and drafting techniques and safeguards have been used, not only 
to make this act dovetail with the original law, but to make it sub- 
stantively accurate. 

However, in one respect H. R. 8943 differs from its predecessor. It 
covers a slightly larger area of the law. 

The original law was confined largely to titles 10, Armed Forces, 
and 32, National Guard. It did not disturb, except in a very small 
way, title 14, covering the Coast Guard. 

Since the Reserve Officer Personnel Act covers a sizable piece of 
Coast Guard law, the Coast Guard prepared a recodification of that 
part and asked us if we would include it in this bill. Accordingly, in 
section 5, which begins on page 156, you will find a recodification of the 
os of the Reserve Officer Personnel Act that applies to the Coast 

yuard. 

We have a letter from the Commandant of the Coast Guard assur- 
ing us that, in codifying this law, they have made no substantive 
change in the source law. 

At this time, I would like to hand you the copy of that letter. 

Senator Ervin. I think it would be well to include this in the record 
immediately following your testimony. 

Mr. Green. Let me ask this question in regard to that. 

You state the Coast Guard people have assured you that there 
has been no substantive change. 

Mr. Dickerson. Yes. 

Mr. Green. Does that mean that the codification of this particular 
section has been done by the Coast Guard people themselves? 

Mr. Dickerson. Yes. We looked it over only from the point of 
view of style, and very superficially, to see that it integrated technical- 
ly with what we had in the bill. We did not feel that we should try 
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to second guess them on everything. Instead, we felt that we ought 
to accept their assurances. I wrote them especially about this, point- 
ing out that our charter made it necessary to adhere strictly to the 
source law, and on the basis of their reply I felt we were entitled to 
rely on their work and go ahead. 

Mr. Green. Are you satisfied in your own mind that such is the 
case ? 

Mr. Dickerson. The examination we have made of it gave us no 
reason to doubt that that letter is correct. We have no reason to think 
there is any substantive change in the Coast Guard law. 

Mr. Green. It has been studied with that view in mind? 

Mr. Dickerson. We did not give it the same intensive study that 
we gave the parts we prepared ourselves, but several of us looked 
it over. 

Senator Butter. Mr. Chairman, may I ask a question at this point? 

Is there any reason in your opinion for any of these codifications, 
in connection with the Coast Guard, to go to the Committee on Com- 
merce ? 

Mr. Dickerson. I think not, any more than the rest of H. R. 8943 
should go to the Armed Services Committee. They are interested, of 
course, but this is primarily a technical job of restatement and, accept- 
ing the Coast Guard’s product for what they say it is, it seems to belong 
squarely where it is. 

Now, there is one other respect in which H. R. 8948 differs from the 
original codification law. 

This has to do with the manner of treating the law affecting the 
Joast and Geodetic Survey, and the Public Health Service. Both of 
these are uniformed services, but neither is a military service and 
neither is a part of the Armed Forces. 

For this reason, they have, for the most part, been excluded from 
the coverage of titles 10 and 32, even with respect to source law that 
they originally shared in common with the Armed Forces. 

enator Butter. Do you know whether these technical amendments 
to the law have been taken up with the staff of the Committee on 
Interstate and Foreign Commerce in connection with the Coast Guard 
and the Coast and Geodetic Survey ? 

Mr. Dickerson. I do not know. We have taken them up only with 
the services themselves. 

Senator Burier. I am asking these questions because I don’t want 
to run into any opposition on the floor at the last moment by somebody 
who may be fastidious enough to think that they should be taken up 
by the individual committees having jurisdiction over the services. 

Mr. Green. I might state that we did notify the Armed Services 
Committee in connection with this hearing, in case they wanted to 
have an observer present at the hearing, but that was the only contact 
we made. 

Senator Ervin. I think we certainly should give them an oppor- 
tunity to scrutinize the bill before it is reported out. 

Mr. Dicxzrson. I should point out that the source law for the Coast 
Guard recodification did not go to the Commerce Committee in the first 
instance. 

Our usual way of handling the law affecting the Coast and Geodetic 
Survey and the Public Health Service law is to do it by two assimila- 








MILITARY LAW % 


tion provisions. The two in the original law were sections 3 and 4, 
and the corresponding assimilation sections in H. R. 8943 are sections 
3 and 4, which Pee on page 155 of the bill. 

In other words, instead of repeating all of the laws that apply both 
to the Armed Forces and to these 2 uniformed services, we drafted as- 
similation provisions and checked them with the 2 services involved. 
There was one instance, however, where that technique would not work, 
and I am referring here to the Dependents’ Medical Care Act, which 
= been codified as chapter 55 of title 10. It begins on page 13 of the 

ill. 

The basic reason for this is that the law here provides for reciprocal 
medical care between the several uniformed services. Thus, the de- 
pendents of a member of the Army may be treated in a medical facility 
of the Public Health Service and, conversely, a dependent of a mem- 
~ of the Public Health Service may be treated in a facility of the 

rmy. 

Because this law was thus functionally indivisable, the entire law 
has been included, even with respect to its applicability to the non- 
military uniformed services. I know of no other way this could 
have been handled except to have omitted the law altogether, which 
would have been to let the tail wag the dog. 

Senator Ervin. I don’t know whether I understand you fully. You 
mean incorporating by reference ? 

Mr. Dickerson. No. In this particular instance there is no incor- 
poration by reference. All of the uniformed services are covered by 
chapter 55. 

For the most. part, title 10 does not cover all the uniformed services 
because, as I said, there are two that are not military, and those have 
heretofore been treated by way of assimilation provisions, that is, by 
incorporation by reference. However, in this instance, the provision 
being functionally indivisable, it was not possible to divide it. And 
so the whole law is here in one place. 

To this limited extent, title 10 is not an Armed Forces title; it is a 
uniformed services title. 

That is one of the problems we ran into in the very difficult field of 
arrangement. 

To put H. R. 8943 in its full perspective, perhaps it would be desir- 
able for me to review very briefly the main features of the original 
codification law, the act of August 10, 1956, chapter 1041. That law 
enacted two new titles to the United States Code, title 10, called 
Armed Forces, and title 32, called National Guard. Laws affecting 
only the Coast Guard were left in title 14. That title was undisturbed. 

Title 10 has four parts or subtitles. Subtitle A covers laws appli- 
cable to the Armed Forces generally, and the laws of general military 
interest. 

The other subtitles, subtitles B, C, and D, deal respectively with the 
services under the three military departments. The Army is B, the 
Navy and Marine Corps are C, and the Air Force is D. 

In these separate subtitles are stated the laws that affect each of 
these services but do not affect all the others. Thus, some laws apply 
just to 1 service, some apply to 2, some apply to 3, and some apply 
across the board. 

The nonmilitary uniformed services, as I indicated, have been 
handled by assimilation provisions, because titles 10 and 32 cover only 
military laws. 
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H. R. 8948 also omits several kinds of military laws. 

The first kind that has been omitted consists of laws that have 
expired or become executed or have become wholly unnecessary be- 
cause they serve no purpose whatsoever. 

These have been omitted and listed for repeal in the repealer section 
at - end of the bill. 

An example of this is section 207, less subsection (c), of the act of 

20, 1956, chapter 646. 

is law provided for the crediting of additional service to certain 
commissioned officers of the Regular Air Force who were on active 
duty on July 20, 1956. Because all of that service has now been 
credited to them, the provision has been omitted as fully executed. 
It serves no further purpose. 

That is the type of thing we have omitted and listed for repeal. 

All of these are listed in a table at the end of the House Report No. 
930. It is called table 2A and it appears on page 125 of the House 
report. 

r. Green. Also appears in the bill; does it not ? 

Senator Butter. Yes; page 184. 

Mr. Dickerson. Yes; it is listed for repeal in the bill. 

There is also a second group of laws that have been omitted. These 
are laws which, on further consideration, seemed more appropriately 
classified to other titles of the United States Code than titles 10 and 32. 

Although these laws have been omitted, they have not been listed 
for repeal because they are still alive. They have simply been listed 
in a table and recommended for transfer to appropriate new locations 
elsewhere. 

The table I am referring to is table 2B, and it appears on page 128 
of the House Report No. 930. 

An example is the second paragraph of section 501 (f) of the act 
of August 1, 1956, chapter 837. This has been recommended for trans- 
fer to chapter 12A of title 38, which covers pensions, bonuses, and 
veterans’ relief. 

That paragraph provides that for the purposes of Veterans Regu- 
lation 1 Naval Reservists are considered as performing active military 
or naval service when injured while on active duty or other prescribed 
duty or while traveling to or from that duty. 

Since that pertains more closely to title 38, particularly Veterans 
Regulation 1, it seemed most appropriate to transfer it there. For 
that reason, it was not codified, nor was it repealed. 

A third category consists of temporary appropriation act provisions 
that have been. enacted on a year-to-year basis, but omitted because 
titles 10 and 32 include only permanent law. 

It has been customary for the United States Code to carry such 
laws editorially, but it seems inappropriate to enact temporary laws 
in permanent form because the C ongress, of course, might otherwise 
decide not to reenact them. These ‘laws are listed in table 2C. In 
this instance there is only one law involved. Table 2C appears on 
page 129 of the House report. 

The item listed there is the series of acts represented by section 391 
of title 10, appendix of the United States Code. This provides that 
funds appropriated for the Department of Defense may not be spent 
to support any student in the senior division of the ROTC unless he 
has executed an appropriate loyalty oath. I+ does not necessarily 
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mean that this will not appear editorially in the code. The editors 
may include it as a footnote, but we did not feel that we could fulfill 
our charter of not changing the law if we included this, because to 
include it would make it permanent. 

The fourth and final category of omitted laws is that of laws that 
are of only limited interest because they either have a very narrow 
application or apply to a closed and dying class. These laws, which 
are listed in table 2D on page 130 of Tne itunes report, are omitted, 
but they are not repealed. They still have some life in them. 

An example of this type of law is section 339 (a) of the act of 
September 3, 1954, chapter 1257, which permits certain Reserve of- 
ficers of the Army who were on active duty on July 1, 1955, to be 
retained in an active status beyond the maximum age for the purpose 
of serving out an agreed period of active duty. 

Now, this too can be carried editorially as a footnote by the editors 
of the United States Code, and when the provision runs out of gas, it 
can be deleted editorially and it will not require an Act of Congress 
to expunge it from the code. 

There were a few cases where we couldn’t just leave the law alone, 
because after codifying parts of it we had left some jagged pieces that 
required restatement. Therefore, in a few cases, rather than just leave 
the provisions alone, we restated them and repealed the source law, 
but we did not restate them as parts of titles 10 and 32. We restated 
them as independent sections at the end of the code. 

Here I can refer you to sections 14 through 32, beginning on page 
170. These are all fragments of laws that we have otherwise codified. 
They had to be restated in order to have them make sense; and, having 
restated them, we listed them for repeal. There is thus a very close 
affinity, substantively, between sections 14 through 32, in which we 
have restated this deine law, and the laws that we have merely 
listed in table 2D. 

This approach preserves the pieces of law that still have vitality, 
but it does not clutter up the code with temporary provisions. This 
makes it easier for Congress later, because these provisions can be 
deleted editorially when they finally expire. 

Turning to the permanent and general military laws that we have 
codified, again I would like to say that we have changed these recent 
laws only to the extent necessary to adapt them to the arrangement, 
terminology, and style that Congress established in 1956 for titles 10 
and 32, and only to resolve ambiguity and uncertainty. 

It is a well established principle of legislative drafting that every 
law should be internally consistent, and we have tried to apply that 

rinciple to titles 10, 14 and 32, as amended by H. R. 8943. But, in so 

oing, we have attempted scrupulously to maintain the substance of 
the source law. 

As for the problem of adapting this new law to the arrangement of 
titles 10, 14, and 32, you can see, as an example, that we have had to 
distribute the Reserve Officer Personnel Act of 1954 widely among 
different titles; that is, between the Army, Navy, Air Force, and Coast 
Guard, allocating it to different subtitles and even different chapters. 
And although the restatement of the Reserve Officer Personnel Act 
is not in one place, we have tried to place each section of that law, as 
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restated, next to the sections now in titles 10, 14 and 32 to which it has 
the strongest affinity. 

A simple example of this is the first provision of the bill, where we 
have inserted a definition of the term “active status” in the definitions 
section of title 10. That definition represents a fragment from the Re- 
serve Officer Personnel Act that has been taken away from the other 
parts of the Reserve Officer Personnel Act and put in its proper loca- 
tion within the general framework of title 10. 

As an example of what we have done in conforming terminology, 
you can see that in the proposed revision of the act of March 14, 1955, 
chapter 11, which authorizes military participation in international 

ames, and which appears as section 716 (c) of title 10 on page 8 of the 

ill, we use the word “supplies” only. Here we dropped two words 
from the source law, “materiel” and “equipment”, on the ground that 
these terms were unnecessary, having already been included in title 
10’s definition of “supplies,” which appears in the present law as sec- 
tion 101 (26). Similarly, the terms “active training and service” and 
“active duty for training” were omitted from proposed section 685 
of title 10, which is near the top of the same page, because these ideas 
are already included in the definition of “active duty,” which is now 
in section 101 (22) of title 10. 

To illustrate the matter of clarification, I refer you to several in- 
stances where, in codifying the Reserve Forces Act of 1955, we inserted 
the words “when it is not operating as a service in the Navy” after 
the words “Coast Guard” to reflect the fact that the Secretary of the 
Treasury has no jurisdiction over the Coast Guard when it is operating 
as a service in the Navy. These examples may be seen on pages 3 and 
4 of the bill. I refer to the new section 270, title 10, the second line, 
where it says, “or by the Secretary of the Treasury with respect to the 
Coast Guard when it is not operating as a service in the Navy.” 

Now, the source law for this provision simply says “by the Secretary 
of the Treasury with respect to the Coast Guard,” but that is inaccurate 
because the Coast Guard is under the jurisdiction of the Secretary of 
the Treasury only part of the time. The proposed change is simply 
a clarification. We would construe the law the same way, whether or 
not this phrase were added, but we think the addition makes it a 
little clearer and a little easier to read and avoids the necessity of 
interpretation. 

Similarly, we added the words “and dental” after the word 
“medical” in appropriate places in the new sections 1071 through 
1085 of title 10, which codify the Dependents’ Medical Care Act, to 
clarify the extent to which dental care may be given. 

Unfortunately, in that act “medical care” was used in some instances 
to mean just medical care and not dental care; in other contexts, it was 
used to mean medical and dental care. So, we simply supplied in 
appropriate places the words “and dental” to make clear when the term 
had that expanded meaning, and when it had the contracted meaning. 
These additions appear in various places on pages 13 and 15 through 17. 

I do not think I need take time to pinpoint those here. They have 
been pinpointed in the appropriate revision notes. 

Turning to changes merely in style and form, I would like to point 
out that we have made a large number of changes that, taken indi- 
vidually, seem very trivial but that, taken in the aggregate, have a 
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very important overall effect in improving understandability and 
readability. 

Congress having standardized the terminology and style of the 
military law in the original titles 10 and 32, it seemed only appropriate 
to conform the rewrite of these recent laws to that terminology and 
that style. Unless the subcommittee is particularly interested, I do 
not see any value in recounting at this time the specific stylistic features 
that were discussed when the original codification law was before this 
subcommittee 2 years ago. Those were gone into in detail at the 
subcommittee hearing and in Senate Report No. 2484. 

Instead, if the subcommittee wishes, I can offer the introductory part 
of a style manual that we prepared for use in the Department of De- 
fense, showing how these titles are put together and listing some of the 
stylistic peculiarities. The thing I should emphasize here is that we 
are dean. in this bill, following through on what was done originally 
in 1956 for titles 10 and 32. 

Senator Ervin. What was the number of that Senate report again, in 
connection with title 10? 

Mr. Dickerson. That was Senate Report No. 2484. Also I went 
into some detail in my testimony at that time. We can supply you 
with a style manual. 

Senator Ervin. I think that would be very helpful. 

Mr. Dickerson. Very well, sir. 

(Subsequently, the mtroductory portion of the style manual was 
received and is as follows:) 


GUIDE FOR AMENDING TITLE 10: ARMED ForcES AND TITLE 32: NATIONAL GUARD, 
Unitrep States Copre* 


A. WHAT TO INCLUDE; WHAT TO EXCLUDE 


With the exceptions noted below, titles 10 and 32, United States Code, include 
all laws that primarily concern the Department of Defense, the military depart- 
ments, the Army, the Navy, the Air Force, the Marine Corps, or the National 
Guard. Thus, if the subject of a proposed bill falls within the area described and 
within none of the exceptions, it should be prepared as a formal amendment to 
title 10 or title 32, as the case may be. ‘ 

A subject should not be included in title 10 or title 32 if including it would 
tend to upset the general plan of the United States Code. It should be noted 
that the code is arranged primarily on a subject basis and not a departmental 
basis. 

In general, a provision, though applicable to the Department of Defense, a 
military department, an armed force, or the National Guard, should be excluded 
from titles 10 and 32, if— 

(1) it applies uniformly to all or most of the executive departments ; 

(2) it applies separately to the Department of Defense, but similar laws 
relating to other executive departments are now grouped under a title in- 
tended to deal with the subject on a gevernment-wide or subject basis (e. g., 
sections of title 5, “Executive Departments and Government Offices and Em- 
ployees”, dealing with the establishment and principal officials of the De- 
partment of Defense) ; 

(3) it is functionally inseparable from a larger body of law that is codified 
in another title of the United States Code (e. g., secs. 80-S0c of title 31, 
“Money and Finance’, laying down special rules for the examination of ac- 
counts by the military departments and armed forces) ; or 

(4) it relates to a subject of minor military significance that has been 
codified in another title of the United States Code under a subject heading 


‘For a general explanation of these titles. see S. Rept. No. 2484, 84th Cong., 2d sess., 
pp. 13-22; hearings on H. R. 7049, Committee on the Judiciary, 84th Cong., 2d sess. 
(1956), pp. 4-33. 


es 
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requiring its inclusion (e. g., secs. 41 et seq. of title 24, “Hospitals, Asylums, 
and Cemeteries”, dealing with the Soldiers’ Home). 

Temporary provisions, including those relating only to closed classes, and pro- 
visions relating to specific persons or places, should be excluded from titles 10 
and 32 and prepared as independent legislation. Examples are to be found in 
table 2D of Senate Report No. 2484, 84th Congress, 2d session (pp. 1128-1148). 

With these exceptions, provisions relating primarily to the Army National 
Guard of the United States or the Air National Guard of the United States 
should go into title 10. Those relating primarily to the Army National Guard 
or the Air National Guard should go into title 32. 

The treatment of the Coast Guard is anomalous. If the provision relates to 
all the armed forces (which include the Coast Guard at all times), it should go 
into subtitle A of title 10. If it relates to the Coast Guard alone, it should go 
into title 14, “Coast Guard”. 

B. ARRANGEMENT 


Title 10 consists of a general subtitle, subtitle A, “General Military Law”, and 
three subtitles for the separate armed forces under the three military depart- 
ments, subtitle B, “Army”, C, “Navy and Marine Corps”, and D, “Air Force”. 

Provisions applicable to all the armed forces, or to all the armed forces 
except the Coast Guard, should go into subtitle A. If the same rules are intended 
to apply also to the Coast and Geodetic Survey and the Public Health Service, 
the applicability to the latter should be handled outside titles 10 and 32, either 
by an assimilation provision (e. g., secs. 3 and 4 of the Codification Act) or by 
independent enactment. If the assimilation approach is used, a reference to 
the provision in question can be added to section 3 of the Codification Act, in 
the case of the Coast and Geodetic Survey, and to section 221 (a) of the Public 
Health Service Act, in the case of the Public Health Service. 

Laws applicable to 2 military departments should be stated separately for 
the two departments and should go into subtitles B and C, B and D, or C and D 
of title 10, as the case may be. Since subtitles B and D have a parallel number- 
ing system, a provision that goes into both of those subtitles should carry corre- 
sponding section numbers (for subtitle D, add 5000 to the section number for 
subtitle B). For the same reason, if material in a section of subtitle B or D 
has no counterpart in the other subtitle, the corresponding section number of 
that other subtitle should be kept vacant. 

Laws applicable to a single military department should go into subtitle B, C, 
or D, as the case may be. To maintain the parallel numbering system used in 
subtitles B and D, do not use a section number whose corresponding number 
in the other title is already in use, unless the new provision parallels a provision 
in the corresponding section. 

When a functionally unified subject affects all the armed forces uniformly 
with minor exceptions, the exceptions may be included in subtitle A next to the 
general provisions they affect. Conversely, if a functionally unified subject 
affects the armed forces differently, requiring separate statements in subtitles 
B, C, and D, minor aspects that are uniform for the three services may be 
repeated in subtitles B, C, and D, rather than placed in subtitle A. This will 
provide each military department with a unified statement of the subject as it 
affects that department. In general, it is desirable not to fragment a topic that 
is functionally integrated. What topics are functionally integrated and what 
are merely convenient classifications is a matter of judgment in most cases. 

A rule of law should not be repeated ; that is, addressed to the identical circum- 
stances at more than one place. It is permissible, on the other hand, to address 
the same rule to different circumstances at more than one place (e. g., the corre- 
sponding sections of titles B, “Army”, and D, “Air Force”). 


Cc. TERMINOLOGY 


1. Introduction—DOD Directive 5550.5, November 23, 1955, requires conform- 
ity with the terminology adopted in the Codification Act. Amendments to titles 
10 and 32 should use the pertinent terminology defined in section 101 of both titles, 
and use it consistently with the definitions established in that section, unless 
the purpose of the amendment is to adopt new terminology for the titles 10 and 
32 as a whole by amending that section. The same rule applies to other terms 
defined or used in titles 10 and 32. 

2. The military Secretaries ——When you want to refer to the Secretaries of 
the three military departments and the Secretary of the Treasury (with respect 
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to the Coast Guard when it is not operating as a service in the Navy), say “the 
Secretary concerned” (see sec. 101 (8) of title 10). 

When you want to refer only to the Secretaries of the three military depart- 
ments, say “the Secretary of the military department concerned”, “‘the Secre- 
tary of each military department”, or “the Secretaries of the military depart- 
ments”. (Do not say “the Secretaries of the Army, Navy, and Air Force” or 
“the Secretary of the Army, the Secretary of the Navy, and the Secretary of 
the Air Force’”.) 

8. National Guard.—Special care must be taken with National Guard law. The 
State organizations, which are the Army National Guard and the Air National 
Guard, must be distinguished from their Federal counterparts, which are the 
Army National Guard of the United States and the Air National Guard of the 
United States. Taken together, the former make up the “National Guard” and 
there are occasions when it is appropriate to so group and designate them. The 
latter, however, cannot be lumped together as the “National Guard of the 
United States’, as is commonly done in conversation, because the Army National 
Guard of the United States is a component of the Army, whereas the Air National 
Guard of the United States is a component of the Air Force, a wholly separate 
armed force. 

The National Guard, together with the Naval Militia, make up the organized 
militia. The term “organized militia” applies only to State organizations that 
have been federally recognized. Other State forces, however fully organized 
in fact, may not be referred to as “organized militia”. 'They should be referred 
to as “unorganized militia”, ‘State forces”, or “constabulary”, as circumstances 
make appropriate. Because the term “National Guard” necessarily implies Fed- 
eral recognition, it is redundant to say “federally recognized National Guard”. 

The Army National Guard of the United States and the Air National Guard 
of the United States must also be distinguished from the Army National Guard 
while in the service of the United States and the Air National Guard while in 
the service of the United States. Although the latter are also components of 
the Army and the Air Force, respectively, while in that service, members of 
the former are “ordered to active duty’, whereas members of the latter who 
serve in the armed forces in that capacity are “called into Federal service’. 
After entry on such duty, the former are “on active duty”; the latter are “in 
Federal service’. 

4, Navy and Marine Corps.—Although they are in the same naval service, in 
the same military department, and under the same Secretary, the Navy and 
the Marine Corps are separate armed forces. Therefore, the term “Navy” 
should not be used to include the Marine Corps, as has been done in some statutes. 

5. Grade and rank.—Use the term “grade” to refer to such ideas as “captain”, 
“major”, and “admiral”. Use the term “rank” to refer to the order of precedence 
or seniority within a grade. 

6. Active duty.—Section 101 (22) of title 10 defines “active duty” as including 
active duty for training. To exclude active duty for training, say “active duty 
(other than for training)”. To refer to extended active duty, say “active duty 
for a period of more than 30 days” (see sec. 101 (23) of title 10). 

7. Officers and officials —Do not refer to a civilian official as an “officer” (see 
sec. 101 (14) of title 10). Refer to him as a “person”, “employee”, or “official”, 
as appropriate. 

8. Appointment, assignment, detail, designation.—Appointment” refers to the 
filling of an office, which is a position created by law and filled by one of the 
methods prescribed by the Constitution, article IT, section 2, clause 2. It includes 
a reappointment or a promotion. “Assignment” refers to an order to a particular 
duty, organization, or station for a long or indefinite time. “Detail” refers to a 
similar order, except that it is temporary and, usually, to perform a specific 
duty. “Designation” refers to the fixing of a member’s occupational status with- 
out appointing him to an office or making him a member of an organizational 
category set up to carry on that occupation (see sec. 8067 of title 10). 

9. “Military.”—Do not say “military and naval”. Bxcept for names with long- 
established connotations to the contrary (e. g., U. S. Military Academy), the 
term “military” includes “naval”. 

10. Reserve components.—A Reserve is not appointed directly in a reserve 
component. He is appointed in an armed force “as a Reserve”, Although he 
may thereupon become a member of a particular reserve component, he does not 
hecome such a member by virtue of any appointment in that component. There- 
fore, do not say “appointed in the Air National Guard of the United States”. Say 
“appointed as a Reserve for service as a member of the Air National Guard of 
the United States” (see sec. 8351 of title 10). 


27098—58——_3 
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D. STYLE 


The general style of titles 10 and 32 is that described in Dickerson, Legislative 
Drafting (1954), chapters VI and VII. Matters of style peculiar to military 
law and to those titles are shown in the following paragraphs. 

Spell out “‘Secretary of Defense”, “Secretary of the Army’, “Secretary of the 
Navy”, and “Secretary of the Air Force” in full the first time such a Secretary 
is referred to in each section. Later in the same section, he may be referred to 
simply as “the Secretary”, unless his full title is necessary to prevent confusion 
with that of the Secretary of another department. 

Use the phrase “on active duty” or “on the active list’? when referring to a 
member’s status. Use “active service” (not “active duty”) when referring to 
military experience that may be credited toward promotion or retirement. 

If a person is a member of an armed force, refer to him as a “member”, 
“officer”, or “enlisted member”, and not as a “person”. On the other hand, if 
he is not a member at the time in question, refer to him as a “person” or by 
another appropriate designation not suggesting membership in an armed force. 

Except with respect to the Navy, do not say “in the permanent grade of 
captain”. Say “in the regular grade of captain” or “in the reserve grade of 
captain”, as the case may be. On the other hand, don’t say “in the grade of 
captain without component”. Say. “in the temporary grade of captain” (see 
secs. 3441 and 8441 of title 10). 

If you want to authorize the Secretary to issue regulations, say “Under such 
regulations as the Secretary may prescribe”. If you want to require him to 
issue regulations, say “Under regulations to be prescribed by the Secretary”. 
Do not say “rules and regulations”. 

When you want to refer to the Coast Guard while it is under the Secretary 
of the Navy, say “the Coast Guard when it is operating as a service in the Navy”. 
When you want to refer to the Coast Guard while it is under the Secretary of 
the Treasury, say “the Coast Guard when it is not operating as a service in 
the Navy”. 

Capitalize “Regular” and “Reserve” when used as nouns. Otherwise, lowercase. 
Capitalize as follows: “Federal recognition” (but “federally recognized”) ; “the 
Secretary concerned”. 

Do not capitalize “armed forces”. 


Preferred expressions 


Don’t say— 
SEE ES ee E, 
the Secretaries of the Army and Air 


Say— 
armed forces 


the Secretary of the Army and the 
Secretary of the Air Force 

20 years of service 

enlisted member 


eg EE Oe eee 
Ge WE kai ere nntann 
soldier 

sailor 

airman 

in the rank of major................... 
in the grade of major or above________ 


in the grade of major 








in the grade of captain or below___---- 
absent without leave__._..______.--_-_ 
ill ga egtbhnaihdtine cin pentenpheibieener 
Reserve in an armed force________-_-_-- 
nnn sibanmpeimepe 
widow or widower, as the case may be_ 
which (to begin a restrictive clause) -- 


in a grade above captain 
in a grade below major 
absent without authority 
war material 

Reserve of an armed force 
retired pay 

surviving spouse 

that 


E. FORMS OF CITATION 


In title 10 or 32: 


(1) Cite a section that appears elsewhere in the same title, as follows: “sec- 


tion 8201 of this title’. 


(2) Cite a section that appears in another title of the United States Code, 
whether or not that title has been enacted into law, as follows: “section 56 of 


title 5”. 


(3) Cite a section that does not appear in the United States Code and that 
appears in an act without a short title, as follows: “section 3 of the Act of July 
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17, 1953, chapter 226 (67 Stat. 181)”, for acts enacted before January 1, 1957; 
“section 3 of the Act of July 17, 1957, Public Law 85-105 (71 Stat. 306)”, for 
acts enacted after December 31, 1957. 

(4) Cite a section that does not appear in the United States Code and that 
appears in an act with a short title, as follows: “section 401 of the Officer Grade 
Limitation Act of 1954 (68 Stat. 70)”. 

(5) Cite a section covered by clause (3) or (4) that has been amended, as 
follows (giving statute-at-large citation for most recent amendment): “section 
1 (c) of the Act of August 7, 1946, chapter 803, as amended (71 Stat. 610)”. 

Do not cite an act enacted before January 1, 1957, by Public Law number, and 
do not use the method of citation referred to immediately following the enacting 
clause of the military codification law (Act of August 10, 1956, ch. 1041) or 
that on page II of the slip law. Those methods of citation are not intended for 
use in statutes. 

F. FORMS OF AMENDMENT 


The following example illustrates the language to be used in amending titles 
10 and 32: 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, that title 10, United States Code, is amended 
as follows: ‘ 

(1) Section 101 is amended by inserting the following new clause after clause 
(24) : 

(25) ‘Active status’ means the status of a reserve commissioned officer 
(except a commissioned warrant officer) who is not in the inactive Army 
National Guard or inactive Air National Guard, on an inactive status list, 
or in the Retired Reserve.” 

(2) Section 268 is amended by striking out the figure “1,500,000” and inserting 
the figure “2,900,000” in place thereof. 

(3) Section 512 (a) is amended by inserting the words “under this section” 
before the words “shall be credited”. 

(4) Section 513 is repealed. 

(5) The analysis of chapter 31 is amended by striking out the following item: 
“513. Reserve components: promotion.” 

(6) Chapter 539 is amended— 

(A) by adding the following new section at the end thereof: 

“$ 5601. Nawal Reserve: Nurse Corps: men 

“Men may be appointed in the Naval Reserve in the Nurse Corps.”; and 
(B) by adding the following new item at the end of the analysis: 

“5601. Naval Reserve: Nurse Corps: men.” 

(7) Subtitle C is amended by inserting the following new chapter after 
chapter 547: 


“CHAPTER 549.—RESERVE PROMOTIONS 
**Sec. 


“5891. Officers who may be promoted under this chapter. 
“5892. Numbers that may be promoted. 


4 . . * ad * a 
“$5891. Officers who may be promoted under this chapter 
* * * x cod - * 

(8) The chapter analysis of subtitle C and the chapter analysis of part II of 
subtitle C are amended by inserting the following new item: 
PI 5, as SI ss tth tact aeiticwssiininh ort goeinmieng Siaheemmnichenpais Mimageigsp sees 5891” 
(9) Section 6912 is amended to read as follows: 


“$6912. Aviation cadets: benefits 


“Except as provided in section 251 (a) of title 37, aviation cadets or their 
beneficiaries are entitled to the same allowances, pensions, gratuities, and other 
benefits as are provided for enlisted members in pay grade H-4.” 

(10) The analysis of chapter 601 is amended by striking out the following 
item : 

“6912. Aviation cadets; pay and allowances.” 
and inserting the following item in place thereof: 
“6912. Aviation cadets: benefits.” 

(11) Subsections (a) and (b) of section 9745 are redesignated as subsections 

“(b)” and “(c)”, respectively. 
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Sro. 2. Section 101 of title 32, United States Code, is amended by adding the 
following new clause at the end thereof: 
“(18) ‘Spouse’ means husband or wife, as the case may be.” 


G. HOW TO RELATE TITLES 10 AND 32 TO THEIR SOURCE LAWS 


1. From new law to old law.—To find the source law for a section of title 10 
or 32, turn to Senate Report No. 2484, 84th Congress, and find the revision note 
for that section (see pp. 30-748). The source credits for the section will show (1) 
the source in the United States Code (distributed subsection-by-subsection), and 
(2) the source in the Statutes at Large (for the section as a whole). 

2. From old law to new law.—To find where a provision of the source law has 
been codified, turn to Senate Report No. 2484 and find the entry covering the pro- 
vision in table 1 (pp. 749-847), if your citation is to the Statutes at Large, or 
table 2 (pp. 877-981), if your citation is to the United States Code. The sections 
in which the provision is restated are shown opposite that entry. 

If the old law has not been restated, table 1 and table 2 will refer to a subsidiary 
table that explains that the provision was (1) omitted as executed or obsolete, 
(2) transferred, or (3) left alone because temporary or of limited applicability. 
In such a case, you will need to have the United States Code citation of the pro- 
vision. If you have only the Statute-at-Large citation and the provision has 
been allocated to table 2A (pp. 981-1120), its United States Code citation can be 
found opposite its Statute-at-Large citation in the Schedule of Laws Repealed 
at the end of the codification act (sec. 53). If the provision has been allocated to 
table 2B, 2C, 2D, 2B, or 2F (pp. 1120-1150), the United States Code citation must 
be obtained from another source, such as the general tables at the end of the 
United States Code. 

I would like to take this opportunity to reassure the subcommittee, 
as I did 2 years ago, that changes of this kind do not involve any 
undue risk of unintended changes in substance. In a codification 
statute, there is a clear presumption that despite any changes in lan- 
guage the law is intended to remain substantively unchanged. I know 
of no disagreement on this point. To nail the point down, we cited a 
number of court cases. They are listed in Senate Report No. 2484, 
84th Congress. But to leave no doubt on this point, we have taken 
the added precaution, which I do not think was really necessary, of 
writing this presumption into the bill itself. 

I would like to call your attention therefore to section 34 (a), which 
appears on page 182. 

ction 34 (a) reads as follows: 

In sections 1-32 of this act, it is the legislative purpose to restate, without 
substantive change, the law replaced by those sections on the effective date of 
this act. 

Notice that that provision applies only to sections 1 through 32, 
where we restate recent law. It does not apply to section 33, because 
the very purpose of section 33 is to make substantive corrections. 

Of course, section 34 (a) will not override the plain language of 
H. R. 8943. In fact, the Comptroller General has so ruled, but it will 
assure that, within the area within which it is permissible to interpret 
the law, that is, within the area of any ambiguity, vagueness, or un- 
certainty, all doubts will be resolved in favor of the source law. We 
think that is a pretty good insurance policy to protect against un- 
intended changes of this kind. 

It has been the aim of the codifiers, of course, to reduce to the 
minimum the instances in which it would be necessary to resort to any 
such section as this, or any such presumption as I have outlined. 
The only purpose is to have a sort of insurance policy. To this end 
we have left no stone unturned to make the bill as accurate a restate- 
ment of existing law as it is possible to have. 
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This brings up the subject of the editorial methods that we used to 
produce an accurate restatement of the law, one that is internally 
consistent and reasonably easy to read, and one you can find your way 
around in. 

Although these methods were described in great detail when the 
original codification bill came up, I think it would be helpful if I 
summarized the main points. 

First of all, I would like to reassure you as to the integrity and 
competence of the codifiers themselves. Among them I know of no 
one who is trying to grind any axe or would have the slightest reason 
for wanting to produce anything but a straight restatement of 
existing law. 

I can say further, without reservation, that their competence is as 
great as their integrity. Most have had many years of drafting ex- 
perience and several of them, before going to the Pentagon, had ex- 
perience as draftsmen on Capitol Hill. 

Besides including people with legislative experience, the codifica- 
tion group has always included people firmly grounded in the military 
law. 

I would like to emphasize that we kept in constant touch with the 

eople on Capitol Hill. We kept in touch with Mr. Green and with 

r. Green’s counterpart, Mr. Charles J. Zinn, Law Revision Counsel 
of the House of Representatives. We took no significant step or 
adopted or changed no important editorial procedure without first 
clearing with those on Capitol Hill who are responsible for publishing 
the United States Code. 

Our editorial methods were developments and adaptations of the 
methods used by the Edward Thompson Co., of Brooklyn, which 
assists the House Judiciary Committee in compiling the United 
States Code. These methods had to be changed somewhat to adapt 
their compilation methods to the problems of codification. 

Besides the general management aspects of codification, there have 
been three significant aspects to deal with. These are first the research 
aspect, secondly the editorial aspect and thirdly what we have termed 
the “audit control” aspect, which I will try to explain in a few minutes. 

The research aspect of the original codification bill was a prodigious 
affair. It consisted mainly of inventorying and sorting the laws 
to be dealt with. 

Because H. R. 8948 has involved only recent laws and research has 
thus been only a minor phase, I will do no more than mention this 
aspect and pass on to a more important one. 

Senator Ervin. In that connection, with recodification of title 10, I 
have always been perplexed as to why, when we recodified title 10 
and put in these laws under which those of us who live below the Mason 
and Dixon line are to be integrated by use of the Armed Forces, where 
they left the statute about the use of the Army and Navy to enforce 
court decrees over there in, I believe title 42, section 1993, as I recall. 

Mr. Dickerson. There is a simple explanation of that, and it goes 
back to the basic problem of arrangement. Here we could not bring in 
every piece of law that affected the military. This would have dismem- 
bered the existing arrangement of the United States Code as a whole. 

Now, the first laws you mentioned were primarily of a military 
nature, and they were brought in for that reason. There are a 
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number of other laws, on the other hand, that have military phases to 
them where it is a case of a military tail on a nonmilitary kite. 

There are many, many examples. I went into some detail on this 
2 years ago. I think several examples appear in the original report. 
For this reason, we could never say that titles 10 and 32 exhausted all 
the military laws. For example, in title 31 there are some military 

rovisos to fiscal laws that are primarily nonmilitary in nature. 

n such cases we let the tail go with the hide. Similarly here. The 
law to which you are referring was the last section of a chapter of 
the Revised Statutes dealing with civil rights. All the sections of that 
chapter save one dealt with civil rights and that one section was a mili- 
tary section. Believing again that the tail ought to go with the hide, 
we left it alone. 

Senator Ervin. One of them was codified, a clause in one or the other, 
332 or 333, along in there, the recodified title 10, also deals with court 
decrees. 

Mr. Dickerson. That is true. I suppose there is a certain over- 
lapping there, but the laws that we did include had more of an inde- 
pendent status and their general flavor was military, whereas the civil 
rights chapter had a generally nonmilitary nature. 

Senator Ervin. It is awfully military when it comes down to stick- 
ing a fellow with a bayonet. 

Mr. Dickerson. There is no question about it. 

Senator Ervin. In other words, none of these are back in here, are 
they, in H. R. 8943 ? 

I say, that section 1993 of chapter 42 is not back in this recodifi- 
cation ? 

Mr. Dickerson. No. 

Senator Ervin. I realize it is very difficult to codify a law because 
I have a statute there which you could very appropriately put in either 
one of 3 or 4 different titles because it deals with that many different 
subjects. 

Mr. Dickerson. That is right. We quickly came to the realization 
that there is no such thing as a perfect arrangement any more than 
there is a perfect kitchen. You cannot put your stove next to every- 
thing else in the kitchen. You have to arrange the whole thing for 
the maximum utility and the minimum steps. That is what we have 
tried todohere. And, having faced this problem, we are very humble 
about the result because on a particular point we are always vulner- 
able to criticism. The general matter of arrangement created prob- 
lems that involved us in months and months of study. 

Senator Ervin. I must say that I think you have done a wonderful 
job as a whole and that is the only thing that I have ever run into that 

have any question about, exclusion or inclusion. 

Mr. Dickerson. There is always a serious question when you try to 
cut the tail off the hide ; sometimes it kills the tail. 

The editorial aspect I think you will be interested in because it goes 
to the very heart of substantive accuracy. 

In the first place, each chapter was assigned to a lawyer-editor whom 
we called a revising editor. He examined the existing authorities 
against the background of the related law, checked doubtful points 
with the administrative personnel, and prepared a proposed revised 
chapter. At the same time he prepared revision notes explaining it 
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and showing the source laws, the changes, and additions and deletions, 
and so on. In this w ay he accounted for every bit of source law. 

When this lawyer was through with his work, the same chapter was 
on igned to another lawyer whom we called a review editor. His job 

as to cross-check the fir st editor at every point. 

We found very early in the game that this material was so compli- 

cated that we could not trust any one person, no matter how good he 
might be as a draftsman, to do a perfect job. And so the second law- 
yer, without impugning the ability of the first one in any way, cross- 
checked him at every point. 

He checked the citations and allocations and he criticized the style 
and arrangement and so on. Sometimes these two men worked as a 
team. 

We quickly discovered that the work of the review editor had a very 
significant effect in improving the quality of each chapter. 

“How ever, we were not satisfied with that precaution and so we took 
a third step. This was to submit the completed chapter to a panel of 
5 or 6 lawyers who had not previously worked on it. These lawyers 
did not do the same kind of detailed checking that the review editor 
did; they did not go back and check the citations, for example. They 
simply read the source law against their backgr ound as military law- 
yers, and drawing on that experience they tested the proposed revision 
against the source law. 

“These men sat around a table and discussed the whole chapter, and 

each section was pulled in every direction. We found that this crossfire 
of discussion and analysis significantly improved the chapter from 
many standpoints. 

When the panel had completed its work, the chapter was turned over 
to several lawyers whom we called control editors, for a rigorous audit 
to see that the many fragments had been accounted for and that they 
all fitted together adequately. 

They audited the revision notes against the text, and against each 
other, to see that they completely dovetailed. They checked these in 
turn against the tables. 

You may fairly describe this phase as an audit in the full sense of 
the term. It was something like a double-entry bookkeeping system. 

What these lawyers developed was an elaborate and thorough ac- 
counting system in which the tables and the revision notes were integral 
parts, to insure that no law was lost and no law was repeated. 

Finally—I should not say finally because there was still another 
step after this one—to assure consistency and accuracy of substance, 
terminology, and style, the chapters were subjected to a series of what 
we called across-the-board checks. 

To give an example, we had one lawyer just checking through the 
entire draft to see whether commissioned officers had been described 
uniformly ; another to see whether we had used the term “active duty” 
consistently. 

These were, you might say, horizontal or specialized checks. In 
no other way can you “get adequate consistency. This treatment re- 
moved unevennesses that might otherwise have crept into the chapter 
and it tended to tie the whole thing together and to make it more 
readable and understandable. Once ina ‘while, it even exposed a sub- 
stantive error that could not be found in any other way. 
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The final step was to reproduce the result, that is, the new text, 
revision notes, and tables, and circulate it very widely throughout the 
Pentagon and to interested agencies outside the Pentagon. 

We solicited suggestions and comments, and when we got them all in, 
we cut them up and compiled them section by section. Then we sat 
down and carefully analyzed them. 

Many of these comments we agreed with; some we did not. In those 
cases where we disagreed with the commentators, our normal pro- 
cedure was to call them in and sit down with them around the table and 
try to work out our differences of opinion. 

Sometimes the commentator receded and sometimes we receded. 
When we receded, we made the suggested change in the draft. 

All of this took a lot of time, but it helped to perfect the end result. 
These 6 or 7 steps constitute all the ways we knew of to process this 
kind of legislation. We know of no other way in which you can im- 
prove a product like this except to work on it indefinitely. Unfortu- 
nately, a bill of this kind, as you know, is a perishable commodity be- 
cause it soon gets out of date. We feel that H. R. 8943 is as substan- 
tially accurate as we can make it by using these procedures. 

I have already mentioned the third phase. You will remember that 
I mentioned the research phase and the editorial phase, and third, the 
audit-control phase. This last was a special project based primarily 
on the revision notes and tables. I cannot emphasize too strongly how 
exact the accounting standard was and how every phase dealt with 
was identified down to the last word. For example, we might draw on 
the 35th to the 56th words of a certain sentence of the source law and 
all pieces of this kind had to fit together exactly. 

he source credits for the revision notes, the explanations in the re- 
vision notes, and the tables were not only important tools but in- 
dispensable tools. 

Having gone through all these steps, we are now prepared to say 
that we think this H. R. 8943 is worthy of your favorable consideration 
and enactment. 

I would like to spend just a minute, if I may, on the tables. These 
He are so important that I think you ought to know more about 
them. 

There are two main sets of tables here, because we had two kinds of 
source law to deal with. We had the Statutes at Large and we had 
the United States Code. 

Table 1 is a complete allocation of the source law as it appears in 
the Statutes at Large. Thus if you are starting with a source credit 
from the Statutes at Large, you go to Table 1 and there you can find 
out what happened to the particular provision you are interested in. 

Table 2 and its family of subtables do the same job for the United 
States Code. Thus, if you start with a code section, you go to the 
master table, table 2, and that tells you what has happened to that 
particular section. The best places to go—— 

Senator Ervin. Excuse me, what I was leading to earlier, it is the 
law, unless it is reenacted or repealed, or a statute is amended, you 
follow the Statutes at Large rather than the code; is that the dis- 
tinction ? 

Mr. Dickerson. We try to deal with both of them. When we codify 
a law, we invoke not only the Statutes at Large, but the correspond- 
ing sections of the United States Code, and where we list a law for 
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repeal, we list it first in the form of its Statute-at-Large citation and 
second in its unofficial form as carried in the United States Code. 

Of course, there is only one official citation for the unenacted parts 
of the United States Code and that is to the Statutes at Large, but we 
wanted to be sure that we covered everything in the code. 

Senator Ervin. You made reference to both? 

Mr. Dickerson. We made reference to both, so that—and this is 
what I referred to as a double-entry system—we always had the op- 
portunity of checking the allocations in table 1 against the correspond- 
ing allocations in table2. That was a valuable check. 

The best place to start, if you were trying to find out what has 
happened to a particular piece of source law, is table 2, because almost 
all the laws that have been codified have heretofore been carried in 
the United States Code. Table 2 is the key to the whole project. It 
will tell you whether the section has been codified and if so, in what 
section it has been restated. If it has not been codified, it will show 
you what has been done with it. 

Let us take an example here. We might turn, taking one at random, 
to page 118. Suppose your question is, What has happened to section 
1181 (4) of title 502 

Table 2 shows that this has been codified in three pieces. One piece 
appears in section 1002 of subtitle A, covering the general military 
law, a piece of it has gone into section 5867, which is in the Navy sub- 
title, and a corresponding piece has gone into title 14, relating to the 
Coast Guard. What this entry says to me is that this whole section 
~ been exhausted by those three entries. Now, if you want to 
take—— 

Senator Butter. How would you know that? I just wondered. 

Mr. Dickerson. You have to go to the revision notes for the revised 
sections. Let us take the revision note for section 1002. That appears 
on page 8 of the House report. It shows in detail what section 1002 
is based on. 

You see, first, that the source is given for the United States Code; 
and second it is given for the Statutes at Large. We are talking about 
section 1181 (4) of title 50. 

You can see from the second column that that section is one of two 
source credits for subsection A. 

To really run one of these things down takes a bit of time. Some- 
times you have to tabulate them. It would take more time than we 
have now to completely verify this particular item, but that is what 
our control editors did. They assembled and tabulated all these pieces 
and then determined whether they made up the whole pie. Sometimes 
they did not, and that fact put us on the track of an error. Let us go 
back to table 2 and take another example. 

Senator Butter. Is it necessary for the working lawyer to go to this 
House report ? 

Mr. Dickerson. Well, if he is trying to erect a bridge from the new 
law to the old, he must do that. 

Senator Butter. Which he will have to do—— 

Mr. Dickerson. Yes; for awhile at least, until he gets adjusted to 
the codification. You have to live with this problem of bridging from 
the old to the new, and vice versa, during the period of administrative 
adjustment. 
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Now, the bridge. If you are going from the old law to the new, you 
start with table 2, which shows the old law identified by citation to 
the United States Code, and that will tell you where to find it. If you 
are going the other way, from the new law to the old, then you go 
through the revision notes, whose source credits show you what the 
new law was based on. 

For this reason, both the tables and the revision notes are necessary 
tools during this interim period. 

There will come a time, of course, when people will only have to use 
the new law and they can forget about the revision notes and tables. 
At the present time, they also serve another purpose. They are our 
way of demonstrating to ourselves and to you that we have left no 
stone unturned to make H. R. 8943 substantively accurate. In this 
respect, they are just as important as the new text itself. 

ome of the law that is listed on page 118 of the House report was 
not restated, because it was dead. Let us move up the page to section 
1181 (2). That provision has been allecated to two places. A part 
has gone to section 770 of title 14, and another part has been allocated 
to table 2-A. That table in turn indicates that this second part has 
been listed for repeal because it is obsolete. 

Table 2, in other words, will tell you, if it lists a section of the code, 
that the provision in question has been codified. If it lists table 2—A, it 
means that the provision is obsolete or otherwise unnecessary. If it 
lists table 2-B, it means that the provision is recommended for transfer. 
And so on. 

Every law that has been omitted and listed for repeal has a full 
explanation of why it has been so treated. You will find, for example, 
on page 125 of the House report, first the code citation of the law, 
then the same law as found in the Statutes at Large, and finally the 
reason for omission and repeal. 

The example appears near the bottom of the page. 

That completes my description of H. R. 8943 and the original codifi- 
cation law. At an appropriate time I would like to offer some amend- 
ments to the bill to bring it up to date and to correct a few inadver- 
tencies that have been discovered since last August, when the House 
passed the bill. 

Senator Ervin. Are there any questions, Senator Butler ? 

Senator Burier. No. 

Senator Ervin. Mr. Green / 

Mr. Green. I have 1 or 2. 

We have had a bill which is H. R. 1061 which is an amendment to 
title 10 as it now exists, and I believe I showed it to you this morning. 
That bill has been processed through the House and has been reported 
to the Senate floor by the committee, it has not yet cleared the Senate, 
nor has it become law. 

Now, in relation to matters of this kind, what is the effect of the 
enactment date, let us say of this proposed law, enactment date of the 
codification ¢ 

Mr. Dickerson. I take it you are assuming that the bill you are 
holding in your hand will be enacted before H. R. 8943? 

Mr. Green. That is right. 

Mr. Dickerson. And, therefore, that if this bill were inconsistent 
with H. R. 89438 the latter might through the doctrine of inconsistency 
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repeal that law? We have included in H. R. 8945 a savings clause 
to deal with that type of situation. , 
I have already pointed out to you the first sentence of section 34 (a). 


T would now like to read the second sentence, which appears on page 
182 of H. R. 8943: 


However, laws effective after May 1, 1957, that are inconsistent with this act 
shall be considered as superseding it to the extent of the inconsistency. 


es 


“May 1, 1957” refers to the cutoff date of the bill as passed by the 
House. Since that time we have picked up more recent legislation, 
and one of the amendments we will propose today moves that cutoff 
date to December 31, 1957. The result will be that any law passed by 
Congress after December 31, 1957, and before the effective date of H. R. 
8943, that is inconsistent with H. R. 8943 will be preserved even though 
H. R. 8943 is enacted later. Thus, section 34 (a) exactly reverses the 
normal presumption that the later, inconsistent law repeals the earlier 
one by implication. 

Mr. Green. So the net result will be any law Congress saw fit to pass 
after the cutoff date and prior to the enactment of this will not be in 
danger ? 

Mr. Dickerson. That is correct. Of course, if enacted after the 
effective date 

Mr. Green. It will be an amendment to the codification. Ihave an- 
other question. I have a communication from the Secretary of Com- 
merce dated January 31, 1958, relating to proposals originating with 
the Coast and Geodetic Survey. One paragraph of that report states 
as follows: 





It is understood that the Department of Defense in its report on H. R. 8943 
is recommending an amendment to section 3 which will achieve this result. The 
Department would interpose no objection to enactment of H. R. 8943, so amended. 


It is my understanding that the matter to which that refers has been 
taken up with representatives of the Department of Commerce and 
that change be made in the amendment. 

Mr. Dickerson. It is included in the amendments that we will offer 
this morning. 

Mr. Green. The Commerce Department question has been taken 
care of, I believe, Commander Jones ? 

Commander Jonrs. Yes, sir. 

Mr. Green. That has been done to your satisfaction ? 

Commander Jongs. Yes, sir. : 


Mr. Green. Mr. Chairman, I should like at this time to insert the 
letter of the Secretary of Commerce in the record. 

Senator Ervin. It may be inserted in the record. 

(Letter referred to is as follows :) 


THE SECRETARY OF COMMERCE, 
Washington, D. C., January 31, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your request of November 18, 
1957, for the views of this Department with respect to H. R. 89438, an act to 
amend titles 10, 14, and 32, United States Code, to codify recent military law, 
and to improve the code. 

The primary concern of this Department with H. R. 8943 is section 3 (p. 155 
of the act). Clause (1) of this section apparently is intended to amend section 
3(a) of the act of August 10, 1956, ch. 1041 (7OA Stat. 619), to conform the 
title of chapter 75 to the title of chapter 75 of the proposed title 10, United 
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States Code. This conclusion is borne out by the statement in section 34 of 
H. R. 8943 that “it is the legislative purpose to restate, without substantive 
change, the law * * *.” However, the amendment to clause 5 limits the adop- 
tion of chapter 75 for Coast and Geodetic Survey to sections 1475-80 of the 
chapter. The effect of this limitation is to deprive Coast and Geodetic Survey 
officers of the benefits provided to members of the Armed Forces under section 
1481 et seq., which have heretofore also been granted to officers of the Coast and 
Geodetic Survey. 

The Department recommends therefore that the section be amended to con- 
tinue the present relationship of benefits granted to officers of the Coast and 
Geodetic Survey to those granted to members of the Armed Forces. 

It is understood that the Department of Defense in its report on H. R. 8943 
is recommending an amendment to section 3 which will achieve this result. The 
Department would interpose no objection to enactment of H. R. 8943, so amended. 

The Bureau of the Budget has advised us that it would interpose no objection 
to the submission of this report. 

Sincerely yours, 
Srnciarm WEEKS, 
Secretary of Commerce. 


Mr. Green. Mr. Chairman, I have another letter from the Depart- 
ment of the Navy addressed to Senator Eastland relative to a situation 
involving naval aviation cadets. The Comptroller General has indi- 
cated on this letter that the present bill takes care of the inequities 
that exist in the original codification of title 10. Mr. Dickerson, is 
that true? I showed you that letter this morning, and I am showing 
it to you again and ask you to explain that situation and what has 
been the result. 

Mr. Chairman, I would like to submit that letter in the record. 

Senator Ervin. It may be inserted. 

(Letter referred to is as follows:) 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, D. C., October 28, 1957. 
Hon. JAMEs O. EASTLAND, 
United States Senate, 
Washington, D.C. 


My Dear SENATOR EASTLAND: This is to further advise you of the status of 
the physical disability retirement case of Charles E. Taylor, naval aviation 
cadet, United States Naval Reserve. 

In my letter to you of June 11, 1957, I advised you that certain questions 
concerning entitlement of naval aviation cadets to physical disability retirement 
benefits had been submitted to the Comptroller General of the United States. 
Recently, the Comptroller General held that under the present law aviation 
cadets are not entitled to physical disability retirement benefits. However, the 
Comptroller General noted that a bill, H. R. 8943, had been introduced in the 
85th Congress, Ist session, which would amend title 10 United States Code to 
retroactively provide coverage for naval aviation cadets. 

In anticipation of the passage of H. R. 8943 at the next session of Congress, the 
Secretary of the Navy has directed that all naval aviation cadets, who would 
otherwise have been processed for physical disability, shall be granted such 
proceedings unless they expressly waive them. Action will then be taken placing 
them on the disability retired list, returning them to duty, discharging them 
without benefits or separating them for physical disability. Where such action 
removes them from active duty, however, the payment of any monetary benefits 
which would normally accrue by reason of such disposition will be withheld until 
passage of the proposed amendment. 

The record of proceedings in Cadet Taylor’s case has been returned to the 
Physical Review Council for further processing in accordance with the directive 
of the Secretary of the Navy. Upon completion of its action the Review Council 
will forward the record to my office for legal review and final action. I shall 
be pleased to inform you when final action is taken. 

Sincerely yours, 
CHESTER WARD, 
Rear Admiral, USN, 
Judge Advocate General. 
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Mr. Dickerson. Aviation cadets were omitted from chapter 61 be- 
cause title IV of the Career Compensation Act of 1949, which was 
the source law for this chapter, covered only members entitled to basic 
pages it was believed that aviation cadets were not so entitled. 

owever, the Comptroller General has ruled that aviation cadets 
are entitled to basic pay. Accordingly, aviation cadets were covered 
by title IV and should not have been excepted from chapter 61. For 


that reason we have included in H. R. 8943 clause (5) of section 33, 
reading as follows: 


Section 1217 is amended by inserting the word “or” before the words “to mid- 
shipmen” and by striking out the words “, or to aviation cadets.” 


The result will be to put aviation cadets back into chapter 67, dealing 
with retirement or separation for physical disability. We believe 
that problem has been adequately taken care of. 

Mr. Green. I think that is all I have for Mr. Dickerson at this time. 

Senator Ervin. Do you have any questions, Senator Butler? 

Senator Burier. No, I do not, Mr. Chairman. I want to compli- 
ment Mr. Dickerson on his fine presentation and he has done a good 
job ; it has been a good job very well done. 

Mr. Dickerson. Thank you. 


Senator Ervin. At this time, we will put in the record a letter from 


the Commandant of the United States Coast Guard dated December 
31, 1956. 


(Letter referred to is as follows:) 


UniTED States Coast GUARD, 


December 31, 1956. 
Mr. F. REED DICKERSON, 


Chairman, Ad Hoc Committee on Codification, 
Department of Defense, Office of General Counsel, 
Washington, D.C. 

Dear Mr. DicKerson: Reference is made to your letter of December 13, 1956, 
advising that the title 10 cleanup bill being prepared by your committee will 
include the codification in title 14 of the sections of the Reserve Officer Personnel 
Act that apply to the Coast Guard. Written assurance was also requested that 
the sections proposed for codification in title 14 are a restatement, without sub- 
stantive change, of the law to be replaced by those sections. 

Assuming that the omission of certain provisions of the Reserve Officer Person- 
nel Act, which are inapplicable to the Coast Guard, is not a substantive change, 
the proposed codification in title 14 of the sections of the Reserve Officer Personnel 
Act, as amended, that apply specifically to the Coast Guard, as submitted with 
my letter of October 2, 1956, is a restatement, without substantive change, of the 
law to be replaced by those sections. 

Your cooperation in this matter and your excellent leadership in the codifica- 
tion project are appreciated. 

Very truly yours, 
J. A. HirsHFIELD, 
Rear Admiral, United States Coast Guard, Acting Commandant. 


Senator Ervin. And you may go on with the changes or amend- 
ments, if you don’t mind. 

Mr. Dickerson. The following proposed changes are of various 
kinds, and they come from various sources. Some of these came from 
persons who commented after H. R. 8943 was passed by the House 
of Representatives and others resulted from a further examination. 
Most of them, fortunately, affect only form. Some of them, how- 
ever, do affect the substantive accuracy of the act. 

None of them would result in a deviation from the substance of the 
existing law except, as I said before, as H. R. 8943 corrects inad- 
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vertent errors of substance made in the original codification. To- 
gether, they are designed to improve the overall clarity and technical 
accuracy of the bill. 

Although the number of proposed changes might appear large when 
viewed separately, they represent only a slight change in a very long 
act. 

Moreover, I might point out that the description of a change takes 
many more words than the change itself. The fact that only a rela- 
tively few have any material significance testifies to the general ac- 
curacy, I believe, of H. R. 8943 as it was passed by the House of 
Representatives. 

The changes are grouped in two parts, part 1 and part 2. The 
changes in part 1 correct errors or repair omissions in H. R. 8943 as 
it was passed by the House. Most of them correct typographical errors 
either in the bill or title 10 or 32 as originally enacted. 

A special group of changes, which we on listed separately in 
part 2, represent conforming changes made necessary by legislation 
that amended titles 10 and 32 in 1957 or 1958, while H. R. 8943 was 
being prepared or being considered by the House of Representatives 
or this committee. Almost all of these were required by Public Law 
85-155, relating to nurses and medical specialists. 

A copy of these changes has been given to Mr. Green and a copy 
has been given to Charles J. Zinn, law revision counsel of the House 
of Representatives. It is my understanding that they are all accept- 
able. In most cases, they have been discussed with the original 
commentators. 

I do not know how much detail you want to go into here. I might 
say that in general these are changes like the ones we have already put 
in section 33 of the existing bill. 

Senator Ervin. With few exceptions, just from a hurried glance at 
it, they would seem to be technical in nature rather than substantive. 

Mr. Dickerson. I think that is right. We tried to draw the line 
between the purely technical change and the change of a substantive 
nature. I think most of the changes are of minor significance, but 
they are worth making and we think in the aggregate that they help 
to improve the bill as a whole. 

Senator Ervin. Of course, that is a very great convenience to the 
practicing attorney. These technicalities—I remember one time in 
the North Carolina Legislature where a farmer came in and intro- 
duced a bill to eliminate all technicalities in the law. [Laughter. ] 

Do you have any further questions? 

Senator Butter. No. 

Mr. Green. No. 

Mr. Dickerson. This is a marked-up copy, entirely up-to-date. 
We have made a few penciled changes, but I think it is complete. 

Senator Ervin. Thank you. 

I think there is a great deal of wisdom in the suggestion Senator 
Butler made a moment ago. Since the Interstate and Foreign Com- 
merce Committee of the Senate has jurisdiction over legislation for 
the Coast Guard, it might be advisable, in fact, I know it is advisable, 
first, to get Mr. Green to consult with the appropriate members of 
the staff of that committee and for Senator Butler and myself to 
communicate the fact that this proposed bill does contain a recodi- 
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fication of the law relating to the Coast Guard; that we should have 
consultation with them, and it might be that they would want you 
to come down and participate in it. 

Mr. Dickerson. I would be very happy to do that. 

Senator Ervin. Because we do not want to get into the position of 
invoking any opposition on the question of jurisdiction. Sometimes 
members of committees are very jealous about those matters and 
sometimes they are not, but it is always better to deal with them before 
the bill goes out for consideration on the floor. 

So we may ask you at some time in the very near future to come 
down and participate in a conference of that nature. 

I want to thank you for the assistance you have given to the 
committee. 

Mr. Dickerson. I thank you for the privilege of speaking. 

Mr. Green. Next we will have General Strauss of the National 
Guard Association. 


STATEMENT OF JOHN STRAUSS, GENERAL COUNSEL, NATIONAL 
GUARD ASSOCIATION 


Mr. Srrauss. Thank you, Mr. Green. 

Mr. Green. Please identify yourself for the record. 

Mr. Srravuss. Brigadier general (Reserve) ; John Strauss, general 
counsel for the National Guard Association of the United States. 

Mr. Chairman and Senator Butler, we do not have a prepared state- 
ment. We have had an opportunity to work very closely with Mr. 
Dickerson and with the committee, they have extended every oppor- 
tunity to us to work with them and check some of the codification 
changes in the National Guard law. 

We are satisfied that they have made every effort; and there is no 
change in the substantive law and we rely on the statement by Mr. 
Dickerson which indicated that there was no intent to change the 
substantive law. 

Thank you very much. 

Senator Ervin. And from your study of this proposed legislation, 
you feel no reasonable objection; that is, you do not wish to interpose 
any objection to any provision of the codification on behalf of the 
National Guard? 

Mr. Strauss. No, Mr. Chairman. As a matter of fact, we urge that 
this bill be enacted as soon as possible, we have other legislation which 
we are highly interested in, which is going to be tagged right on to it. 

Senator Ervin. Do you have any questions, Senator Butler. 

Senator Butter. No. 

Senator Ervin. Mr. Green ? 

Mr. Green. No. 

Senator Ervin. We thank you for appearing, General. I am inter- 
ested in the National Guard, having been an old National Guard man 
myself and my only son being in the National Guard at this time. 

Senator Butter. And I might say I am very much interested, being 
an old Twenty-Niner. 

Mr. Green. Next will be Colonel Foster. 

Will you identify yourself for the record, Colonel Foster ? 
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STATEMENT OF GEORGE H. FOSTER, COMMISSIONER, UNITED 
STATES COURT OF CLAIMS 


Mr. Foster. My name is George H. Foster, Colonel. I am a retired 
Reserve officer, and I am also a commissioner of the United States 
Court of Claims at the present time. 

I am very grateful for the opportunity to be heard on the matter of 
the corrective portion of this bay which is corrective of the previous 
codification ; that I believe is section 33. 

Now, Mr. Chairman, my interest in this bill derives from two factors. 
I have been in the Officers’ Reserve Corps since shortly after it was 
created in 1916, and served as a Reserve officer in World War I and 
World War II and was active in the Reserves in between. 

So, I feel that I have kept up closely with Reserve matters. 

In September 1951, I was retired at the age of 60 as a colonel, 
Officers’ Reserve Corps, under the provisions of title III, the Reserve 
Retirement Act of 1948. Ihave, since 1946, been a commissioner of the 
United States Court of Claims and in that capacity seen many military 
and naval pay cases progressing through that court. In this way I 
have become quite familiar with the various and sundry problems aris- 
ing out of the inevitable hodgepodge of laws relating to the armed 
services, 

Particularly I watched the progress of the codification bill from 
about 1954 until its passage on August 10,1956. I thereafter checked 
various sections of the code whenever questions arising in the court 
turned on the law before codification and was somewhat able to detect 
variations between the test of the source law and the corresponding 
sections of the code. In this way I was able to form an opinion as to 
errors that inadvertently occurred in the codification. 

I had had some little experience with codification and corrective bills 
when in 1948 title 28, United States Code was enacted and in 1954 when 
the correction bill was enacted. I thereby became familiar with the 
principle that in a codification no new law is to be established, and 
controversial questions are to be avoided. 

My primary interest in this particular bill is that section 1333, that is 
one of the sections that is proposed to be amended by section 33, I 
think it is section 33, subsection 7, on page 179—that section as now 
enacted in the 1956 code is basically incorrect, in that many retired 
reserves are now actually receiving retired pay which is correct under 
title III of Public Law 810, but which is not correct under section 1333 
of this code, not correct under this section. 

It is believed that for that reason alone this bill should be enacted 
promptly. There must be at least 10,000 retired reserves who are in 
an unenviable position now. Somebody, such as the Comptroller 
General, might interest himself in this matter and stop payments and 
call upon the Retired reserves to refund the excess that has been paid 
since August 1956. Without bothering the subcommittee with the 
details, but to give a good example of the difference, I will state just 
what the difference is in dollars and cents, using my own case as an 
illustration. 

The Army is now and has since before August 1956, been paying 
me a retired pay of over $3,100 a year. That is the amount properly 
computed for a colonel of my years of total service active and in- 
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active. Under section 1333, the retired pay would be computed by 
excluding credit as active service at 214 percent per year, all service 
before July 1, 1949, and allowing me credit for that active service only 
at the lesser rate applicable to inactive service. The multiplier would 
thus become reduced from 31.9 to 11.2 or thereabout, and the retired 
Pay reduced to approximately $900 per annum. 

he proposed amendment in H. R. 8943 as it now stands would 
correct this, and I am, therefore, urging its passage. 

There are some other minor points that I do not feel that the cor- 
rective bill properly takes care of, but I am willing to accept the 
position the Putastonat of Defense has taken on these points, namely, 
further consideration would be given them when another corrective 
bill will be initiated. 

Those are rather minor and I am willing to accept as usual on that. 

However, there is one point that I feel should be presented which 
is contrary to the Department of Defense position. That actually is 
involved in the same section 1333. The question that I raise is as to 
the right of one retired under title IIT to include in the computation 
of his retired pay, his service in the Regular service. As section 1333 
now reads such service is not credited. 

In other words, in making this computation, they eliminate some 
of the Reserve service and all of the Regular service. As far as they 
eliminated the Regular service, I thought that they were right. 

I have here, which I would like to file with my remarks, three 
memorandums which I have prepared on this subject. The first in 
point of time was prepared in 1955 when I first became aware that 
the armed services were allowing such Regular service to be so counted. 
This memorandum is quite lengthy, as it is a complete analysis of the 
bills which finally resulted in title III of Public Law 810. From my 
study of the bills and the committee report of the Armed Services 
Committee of the Senate and the wording of the law, I became con- 
vinced that while Regular service may be counted for the purposes of 
making up the required 20 years of qualifying service, as a condition 
to being granted retired pay; Regular service is not to be counted in 
the computation of the retired pay. The retired pay is to be computed 
on the Reserve service only. Certainly it is not clear that Regular 
service is to be counted. It might be considered ambiguous as to 
whether this Regular service is to be counted. The Senate Armed 
Service Committee from which I have quoted at length in one of these 
memorandums shows clearly an intention to have the retired pay based 
solely on Reserve service. 

One sentence of that report, and that is a sentence not taken out of 
context, that one sentence is as follows: 


The benefits received by any individual under this title, as amended, are in 
direct proportion to the amount of time and effort he has expended in the 


Reserves. 

This is a direct quote from the last committee report prior to 
passage of the 1948 Retirement Act. The report is dated June 8, 
1948, Senate Report No. 1543, and the amended bill passed the Senate 
and on June 14, 1948, the House concurred in the Senate amendments 
and the bill was signed June 29, 1948. 

While the act committed its administration to the Secretary of the 
Army, the administration was turned over to the Chief of Staff who 
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delegated administration to The Adjutant General. The Adjutant 
General proceeded to administer the act without the benefit of legal 
advice. The Department of the Navy on October 14, 1948, requested 
decision from the Comptroller General on certain specific questions 
regarding the act so far as Reserve service was concerned. On Janu- 
ary 7, 1949, the Secretary of Defense requested reconsideration of one 
of the decisions rendered in response to the questions raised by the 
Navy. The question of whether Regular service should be counted 
for computation was not one of the questions raised by the Navy or 
War Department. 

Apparently the first ruling of the defense forces excluding Army 
service was a ruling of The Adjutant General of the Army, supported 
by an opinion of the Judge Advocate General of the Army. This 
ruling was that National Guard service performed prior to June 3, 
1916, was to be excluded. This ruling was overturned by the Court 
of Claims in Price v. UV. S. (121 Court of Claims, 664), on October 2, 
1951. The Defense Department not being pleased with this over- 
ruling of their position, the Department of Justice applied to the 
Supreme Court for a writ of certiorari to review the Price decision. 
The petition for the writ was denied January 5, 1953 (334 U.S. 911). 

This illustrates that while an exclusion of service can be questioned 
by the claimant by suit in the Court of Claims, a ruling to include 
service can be questioned only by the Comptroller General. The 
matter of inclusion of Regular service in the computation of retired 
pay has not been passed on by the Comptroller General. 

The fact that Regular service may be counted for qualifying pur- 
pose by no means requires a holding that that same service can be 
counted for computation of retired pay. 

Senator Burier. Are you saying that they might get two benefits? 

Mr. Foster. No; one retirement under this law. 

Senator Butter. I see. 

Mr. Fosrer. But he gets the benefit of his Regular service, in addi- 
tion to his Reserve service under the Reserve service law. 

Senator Butrier. That deals with qualification only ? 

Mr. Foster. Yes, that is clearly within the intent of the act as ex- 
pressed in the committee report. 

The fact that it may be used for qualifying service does not mean 
that it necessarily has to be counted for retired computation purposes. 

The Defense Department excluded cadet service for the purpose of 
the 20 years of qualifying service, and also for the computation of the 
retired pay. In Williams v. U.S. (127 C. Gls. 167), December 1, 1953, 
the Court of Claims held that cadet service could not be counted for 
qualification purposes and in Brand, et al. v. U. S. (133 C. Cls., 115) 
October 4, 1955, the same court held that cadet service could be 
counted in the computation of the retired pay. 

Senator Butter. Would it be possible for a man to spend 20 years 
in Regular service, service in the Regular forces of the United States, 
and be entitled to a pension as a Regular Army man on retirement and 
then go into the National Guard and stay for 2 or 3 or 4 or 5 years, and 
then also qualify under this Act? 

Mr. Foster. With this very material consideration, under this act 
the last 8 years of qualifying service has to be in the Reserve service. 

Senator Butter. Well, then, he could do it if he spent eight years 
that way. 
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Mr. Fosrrr. That is one of the many angles relating to this matter 
which I will begin to touch on. 

Senator Butter. I mean, we have some very young men in the 
armed services and one of them could draw on his Regular Army retire- 
ment and spend 8 years in the Reserves and then draw the Reserve 
retirement including in the multiplier the same service he has in the 
Regular Army for which he is drawing pension ¢ 

Mr. Foster. I do not really believe that could be possible, just the 
way you have stated it, but I have prepared a memorandum which I 
will leave with the subcommittee entitled “Reserve Retirement as In- 
ducement to Regulars to leave Service,” and that will cover your 
questions, I believe. 

Senator Butter. Well, I will read that with a good deal of interest. 

Mr. Foster. Continuing with my statement, Mr. Chairman: 

However, in the latter case, the decision was postulated solely on ° 
the previous administrative ruling that service in the Regular Army 
was to be counted for computation of the retired pay. 

Senator Ervin. That is something that I have been very much 
concerned about, this matter of a man leaving the Regular service 
and going into the Reserves. According to my understanding, he 
could wind up in just about as good a fix as if he had stayed and 
served out his time. That is the conclusion that I have arrived at. 

Mr. Foster. And, Mr. Chairman, that is the conclusion I arrived at 
in memorandum No. 2—I would not say as good, but nearly as good a 
position. 

Senator Burier. And this point has not been corrected by the 
revision, section 1333. 

Mr. Foster. No, and I am going a little later on—asg I said, and 
point it out in the Brand case, the Court of Claims held they could 
count not only his Regular service, but cadet service and that amounted 
to $88 a month, and they did that solely—they postulated their decision 
solely on the decision of the War Department that Regular service 
could be counted and as a cadet and ever since cadets are part of the 
Regular Army by statutory definition, of course, and if the Army 
allowed it, there was no way to exclude it. You cannot exclude that 
cadet service and that was the crux. Thus there is the authority estab- 
lished judicial determination that the two features, the qualification as 
retirement computation do not necessarily have to coincide. 

About 2 months ago I met with Mr. Dickerson, of the Department of 
Defense. to discuss the present bill. I then pointed out to him my view 
that section 1333 as now in the code was correct insofar as it excluded 
Regular service. This phase of the question had not apparently 
been considered by him and he then asked for an informal opinion of 
the Judge Advocate General as to the includibility of Regular service. 
T have not seen the opinion of the Judge Advocate General but I have 
been informed that without supporting reasons, the conclusion was 
that Regular service could be counted, and it has been counted ever 
since 1948 when the law was passed. 

IT have also a memorandum which was prepared at the time the 
recent Pay Increase Act, H. R. 11470, was under consideration by 
Congress. In this memorandum I have set forth as best I could, my 
view that the administrative interpretation of title ITI of Public Law 
810 is working against the purposes of the pay increase, namely an in- 
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ducement to retain Regular personnel in the service. I suggested 
that the administrative interpretation would offer an inducement to 
Regulars to resign and join the Reserves and at the age of 60 find them- 
selves with a retired pay nearly equal to that which they would be 
entitled if they remained in the Regular service until normal retire- 
ment. 

The third memorandum encompasses my suggestion, which was not 
soonpted by the Defense Department as a means of clarifying the 
law by the addition of four words in section 1333. 

In the form in which they have proposed the change, the same possi- 
bly ambiguous situation is re-created that gave rise to the administra- 
tive ruling. I have suggested that the words “in a Reserve compo- 
nent” be added after the words “his days of active service”; in clause 
(1) of section 1333. The basis for this proposal is that the original law 


« limited the computation to all active service and inactive service in a 


Reserve component. 
The language of the original act on this point is as follows: 


Sec. 303. (1) All periods of active Federal service * * * 
Section 306 defines the term and it says: 


For the purposes of this title— 

(a) The term “Federal service” should be deemed to include all active Federal 
service and all service in a Reserve component other than active service, or 
both, except as provided in (e) and (f) below. Clauses (e) and (f) below 
exclude certain specified Reserve service, 

My suggestion, I appreciate, runs counter to the usual procedure, 
in that it might be considered controversial. If the subcommittee does 
not agree that such change, on the basis of the expressed intent of 
Congress, should be made, I offer as a further suggestion that the 

uestion be referred to the Comptroller General for an opinion on 
the question. 

Perhaps it should be referred to the Armed Services Committee. 
I would rather talk with it about this thing, but unfortunately the case 
is here, and not there. 

That is all I have to say. If there are any questions, I will try to 
answer them. 

Senator Burier. One question. You have presented this prob- 
lem to the Armed Services Committee ? 

Mr. Foster. I have never had the opportunity. 

Senator Burier. Have you ever had that before them ? 

Mr. Minor. Mr. Chairman, they had some occasion to work on that 
problem in the recent military pay bill, and I would like to say for the 
record that section 12, Public Law 85-422, contains a provision ex- 
pressly prohibiting an officer from counting future inactive Reserve 
time for retirement purposes, so the question which was in discussion 
here this morning I do not believe will come up in the future, at least 
the intention of that section of the pay bill is that will not happen. 

The complete purpose of that amendment which was drafted and 
discussed in the Department of Defense was to prevent a regular officer 
from retiring—or, not retiring but leaving active duty and accepting 
a Reserve commission and picking up several years of Reserve time 
and then retiring and counting it for pay purposes, all of that Reserve 
service. I think that an explanation of that bill is contained in 
the Senate committee report on Public Law 84-422, to make it clear 
this situation should not arise. 
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I think that answers your question about going into the Reserve and 
getting double time. 

Mr. Foster. I would like to differ with anybody on the subject, I 
remember reading this bill and I was of the impression that bill re- 
ferred to had to do with title II of Public Law 810 and not title III 
which is a purely reserve retirement law, and under title IT a man can 
by completing 20 years of active service, 10 years of which has been 
active commissioned service, be retired under title II of that act, and 
this is an entirely different retirement. 

Senator Butter. If I may be permitted, it seems to me that this is 
the sort of controversy that ought not be brought into this bill, it 
ought to be the subject matter of a special bill. 

T suggest that you not only file your memorandum here for this 
record, but send it in toto to the chairman of the Armed Services 
Committee and ask—I will do that for you, to be sure that they do 

et it. 
. Mr. Foster. Mr. Chairman, I wish you would. 

Senator Butter. And ask them to give you a report on whether or 
not legislation is needed to meet this situation; but to do it in this 
bill I think would be a mistake. 

Mr. Foster. I appreciate that, but that is the only opportunity I 
had to present it. 

Mr. Soman And I hope that I am not sticking my neck out too 
far, but I will ask the staff to report on this problem. 

Senator Ervin. I have not made any independent investigation 
but it came up in discussion in the Senate Armed Services Committee 
in connection with the recommendation for the promotion of certain 
officers who had left the service and taken commissions in the Re- 
serves and it was stated, and I do not vouch for its accuracy, but it 
was stated that in at least one of those cases an officer had left the 
service and he had a pretty good salary and civilian employment and 
he had gone into the Reserves and that as the result of his Reserve 
service he had become eligible for virtually the same retirement he 
would have received if he had remained in active service in the Regular 
Armed Forces, and it struck me that that is not exactly the way it 
should be, because, frankly, I think our retirement policy is very 
liberal. 

It looks to me like they are still little boys, as far as their age is 
concerned, and I see men retiring when they have just about reached 
the point of greatest usefulness to the country. 

Mr. Foster. In my memorandum here I have stated about a Regular 
Army officer who at the age of 40, when in my opinion that man has 
reached his greatest earning capacity, could resign from the Regular 
service and join the Reserve and put in the minimum of time in that 
Reserve and then at the age of 60 would be able to retire for approxi- 
mately the same amount that he would have upon retirement if he 
stayed in the Regular service—that was the basic argument. 

Senator Ervin. However, I share Senator Butler’s view, that it 
would probably be advisable for us not to attempt to solve this matter 
in this particular bill because it is a matter in which there seems to 
be considerable difference of opinion and a considerable element of 
controversy. 

Mr. Fosrer. I appreciate that, but I did not have the opportunity 
to present this anywhere else. 
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Senator Buruer. I will see that this record goes to the Armed 
Services Committee. 

Senator Ervin. Your memorandums will be accepted for our record. 

(Memorandums referred to are as follows :) 


THE RESERVE RETIREMENT ACT 
(Prepared in 1955 by George H. Foster, colonel AUS, retired) 


Title III of Public Law 810 of the 80th Congress is generally referred to as 
the Reserve Retirement Act. Public Law 810 grew out of H. R. 2744, which was 
passed in the House on March 10, 1948. 

The basic scheme of the act is that one who serves a qualifying period of 20 
years, as set forth in section 302, may be retired with the amount of retired pay 
computed as set forth in section 303. 

The House Report No. 816, dated July 9, 1947, clearly indicates that, as passed 
by the House, the bill permitted Regular service to be counted for the purposes 
of the 20 years qualifying service, as well as for the computation of the retired 
pay. The illustrations set forth in the House report clearly show this, although 
the language of the bill is not clear on this point. The bill, as passed by the House, 
contained a provision that required that the last 8 years of qualifying service 
be in the Reserve component of the service to which application for retirement is 
made, with a restriction thereon that simultaneous service in the Regulars and 
the Reserve would not be considered Reserve service. These provisions would 
not, of necessity, require the counting of Regular service as qualifying service. 

After passage by the House, the bill was referred to the Senate Armed Service 
Committee. In the committee, the bill was examined, and it was thought that the 
ultimate annual cost would be excessive. Actuaries of the Treasury Department 
saw what they termed “loopholes” whereby regulars and, perhaps, reserves would 
get advantages beyond the intention of the House. When it was pointed out that, 
because of loopholes, the ultimate cost might run as high as $400 million per 
annum, an effort was made to tighten up the bill so as to reduce the annual cost. 
When hearings were commenced in the Senate committee on May 20, 1948, there 
was a committee print of the bill as passed by the House with proposed amend- 
ments. The hearings disclosed the actuarial estimates and that, as “tightened” 
up, revised estimates were made that the ultimate cost might not exceed $15 
million or, possibly, $18 million per annum. 

In the committee print, the provisions concerning the 8 years of service in the 
Reserve component of the service to which the retirement application is made 
was printed with brackets for proposed deletions as “recommendations concurred 
in by the armed services and the committee staff.” 

The committee print contained the following in subsection 302 (a) : 

“Provided, That, for the purposes of this [subsection] section the last eight 
years of qualifying service for retirement under this title must have been service 
as a member of a Reserve component [of the service to which application is made 
for retirement] except that any member of a Reserve component of the Air 
Force of the United States shall be entitled to include service as a member of a 
Reserve component of the Army of the United States performed on or prior to 
July 26, 1949:* Provided further, That, for the purposes of this subsection, 
simultaneous service as a member of a Reserve component and as a member of 
the Regular Army, Navy, Air Force, or Marine Corps, shall not be deemed to be 
service in a Reserve component.” 

While the first proviso is not as clear as it could be, the second one seems to 
have excluded Regular service from being included in the 8 last years of qualifying 
service in a Reserve component. 

The tightening up of the bill appears to have been by the inclusion of new 
provisions defining what shall be deemed to be satisfactory Federal service. 
This was proposed as a new subsection and it defined what would be considered 
satisfactory service for the period subsequent to the date of passage and for 


1This exception was deleted from the act as an inadvertence which militated against 
Reserve members of the recently created Air Force. See act of July 12, 1952, based on 
H. R. 1222. 





MILITARY LAW 35 


the period prior to passage. ‘This was to be subsection (b) of section 302, and 
it was adopted, but even this does not, of necessity, include Regular service. 

With the two provisos quoted above left as the House had passed the bill, the 
bill a have been interpreted to include Regular service, although not neces- 
sarily so. 

In the committee print, it was proposed to materially alter section 303 relating 
to the computation of the amount of retired pay. The Senate passed the bill in 
substantially the form as proposed in the committee print. 

By the deletion, however, of the bracketed words in section 302 (a), an amazing 
metamorphosis took place. A rather unimportant provision, which merely pro- 
vided that the last 8 years of qualifying service must be as a member of a Reserve 
component “of the service to which application is made, for retirement,” became 
the basis of right that Regular service is to be credited for qualifying purposes. 
If only the last 8 years must be as a member of a Reserve component, very 
obviously the other 12 years could be made up of either Regular service or Re- 
serve service. Also, the second proviso then would mean that simultaneous 
service as a member of a Reserve component and as member of the Regulars was 
not creditable for the last 8 years of qualifying service as Reserve service. It 
was necessary, therefore, to interpret section 302 (a) as including Regular 
service for qualifying service, but this did not require that Regular service be 
counted for retired pay computation under section 303. 

The metamorphosis in section 302 (a) having been completed, the words 
“active Federal service” in 302 (b), with reference to qualifying service, was 
subject to interpretation as inclusive of Regular service. As the same words, 
“active Federal service,” were used in section 303, relating to the computation 
of the amount of retired pay, it could well be argued that they, likewise, included 
Regular service. Apparently, that is the interpretation of the act by the Depart- 
ment of the Army. However, this required a construction of ambiguous lan- 
guage. In cases of ambiguities, the intention of Congress must be sought in 
the legislative history, including the committee reports. 

The Senate Report No. 1543, dated June 8, 1948, the last committee report 
before passage of the bill, makes it unmistakenly clear that the intention was to 
limit the retired pay to service performed in a Reserve status. The report, 
in referring to title III, contains the following : 

“The benefits received by any individual under this title, as amended, are in 
direct proportion to the amount of time and effort he has expended in the 
Reserves.” 

The administration by the Department of the Army produces a contrary effect. 
The interpretation by the Navy Department nae to have been the same as that 
of the Department of the Army. (See 31 C. G. 225 and 32 C. G. 145.) 

On June 14, 1948, the House, without further Gaechie concurred in the Senate 
amendments, and the bill was signed June 29, 1948. 

As illustrative of how the act is being administrated by the Department of 
the Army are the cases of four former Regular Army officers who are receiving 
retired pay under title III of Public Law 810, and now have cases pending in 
the Court of Claims. 

These four West Point graduates, after serving as commissioned officers, left 
the Regular Army and became Reserve officers. Three of them were members 
of the Reserve for at least 20 years, the other was such for about 19 years. 
All have been granted retired pay under title III based on the total of all services 
including the time they were Regular Army officers. They are in court seeking 
an increase in their retired pay. They contend that they are entitled to count 
their cadet service in the determination of their retired pay. As the Corps of 
Cadets is by statutory definition apart of the Regular Army, it will be difficult 
to deny their claims as the Department of the Army has construed the act to 
include Regular service in their retired pay computation.’ 

The record of these officers as disclosed by the petitions filed in the Court of 
Claims affords the following interesting comparison of the (1) monthly pay they 
are now receiving, (2) the amount they will receive if cadet service is counted, 


* After this memorandum was prepare. the court decided in favor of the 4 officers, 
. 1383 C. Cls. 115, decided October 4, 19 
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and (3) that to which they would be entitled if the pay were in proportion to 
the time and effort expended in the Reserves. 


ee 
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1 These amounts are based on the 1955 pay scales for the Army. 


It is thought that it might be the time for Congress to take another look at the 
picture; view it as it now exists. While almost everything that was stated at 
the hearings has taken place as then indicated so far as the Reserves are con- 
cerned, the interpretations placed on the act so far as former Regulars are 
concerned produces a much different picture. 

It is suggested that the Comptroller General be asked to look into the admini- 
stration of this act by the Armed Services and advise Congress whether the 
administration has been consistent with a proper interpretation thereof. 

If it has not been, steps should be taken by the Office of the Comptroller Gen- 
eral to recover the overpayments. If it has been, then Congress ought to con- 
sider amendment of the law; to at least limit the payments in future to amounts 
based on the Reserve service, in accord with the expressed intention of Congress. 

The Comptroller General should, therefore, be asked to advise Congress as to the 
total amount of retired pay which is now being paid annually as a result of in- 
clusion of regular service in the computation of pay and the amount which 
would be payable to the same individuals if retired pay be limited to time spent 
in the Reserves. 

This would afford a basis for a determination by Congress as to whether the 
act should be continued as is or immediately amended to exclude Regular serv- 
ice so far as retired pay computation is concerned. The Reserve associations 
certainly should have no objection to so purifying the Reserve Retirement Act 
which means so much to them and apparently to the future security of the 
country. The Reserves should not be charged with the high cost of retired pay 
under the act which results from inclusion of Regular service. 

If amendment is the proper action to be taken by Congress, it could be effected 
by adding to section 303 a further proviso as follows: 

“For the purposes of this section the only service to be counted shall be service 
in one or more of the Reserve components listed in subsection (c) of section 306. 
The retired pay of any person heretofore or hereafter awarded retired pay under 
this title shall be limited as herein provided. This act shall take effect at the 
beginning of next month after enactment.” 





MEMORANDUM RE RESERVE RETIREMENT AS INDUCEMENT TO REGULARS TO LEAVE 
SERVICE 


There is now pending in the Senate H. R. 8943, which has passed the House, 
after clearance by the House Judicial Committee, to correct errors in the 1956 
codifications of titles 10, 14, and 32, United States Code. One of the changes is 
explained by the committee report (H. Rept. 930, p. 96) as follows: 

“The change is necessary so that active service and service described in section 
1332 (a) (2) (A) (ii) that was performed on or before July 1, 1949, may be 
counted on computing retired pay, as provided by the source law, section 303 (i) 
of the act of June 29, 1948, chapter 708 (formerly 10 U. S. Code 1036 (b)) and in 
accordance with the opinion of the Judge Advocate of the Army” (JAGA 1956/ 
1908, 13 Feb. 1956). 

The opinion shows that the service under consideration was performed by a 
member of the National Guard. The opinion, which was rendered before the 1956 
codification, was that such service should be counted. By error, section 1333 
of the codification clearly excluded all active service of Reserves performed 
prior to July 1, 1949. The Reserves, however, could, under (3) of the section, 
be credited with 50 days for each year of service (other than active) for the 
period prior to July 1, 1949. 





i 
' 
| 
| 


MILITARY LAW 37 


Thus, as the code now stands, Reserves cannot be credited for pay purposes 
with their active service performed prior to July 1, 1949. For this reason section 
1333 should be corrected. 

When I spoke to the people in the Pentagon about the proposed change, about 
March 15, 1958, I found out that they had given no consideration to the question 
of whether former Regulars should be allowed to count Regular service in the 
computation of retired pay. I explained my view that former Regulars were 
not under the source law entitled to count such time. I pointed out to them 
that the most that could be said in favor of the Regulars was that the act was 
possibly ambiguous, and that the committee report (S. 1543, June 8, 1948) con- 
tained the following: 

“The benefits received by an individual under this title, as amended, are in 
direct proportion to the amount of time and effort he has expended in the 
Reserves.” [Italics supplied.] 

The persons to whom I talked were not conversant with the question and they 
said they would ask the Jadge Advocate General of the Army for an opinion, to 
be cleared with the other services, on the question. I was later advised about 
April 1, that in a mere conclusion, without supporting reasons, the Judge Advo- 
cate General stated that former Regulars could count their Regular service. 

Whether or not there had been a prior opinion on the subject is not known 
to me. However, the service departments to my knowledge have always allowed 
such service to be counted. There is no published opinion of the Comptroller 
General which deals directly with the question. It seems to have been taken for 
granted despite the language in Senate Report No. 1543 of June 8, 1948, quoted 
above. (See attached memorandum on the Reserve retirement law.) 

The change proposed in H. R. 8943 would place the situation in the same state 
that existed before the 1956 codification and unless something is done, the former 
Regulars will continue to count their Regular service. However, the proposed 
change will allow Reserves to get full credit for their pre-July 1, 1949 active 
service, and a change in that extent should be made in section 1333. 

Without regard to the right of former Regulars, retired under the Reserve 
Retirement Act, there is another and more important consideration, and that is 
the effect of permitting Regular service to be counted for Reserve retirement pay 
purposes. At present, H. R. 11470 is pending in the Congress for immediate 
action. One of the avowed purposes of this bill is to increase the officers’ reten- 
tion rate. (See H. Rept. No. 1538, March 20, 1938.) 

The aim of this bill, so far as the officer retention is concerned, has working 
against it the Reserve Retirement Act, as now administered by the departments. 
This administration permits the following to be accomplished: 

The average age of a graduate of the service academies is about 24 years; 
16 years later, at the age of 40, the graduate has probably reached the rank of 
major. A major, after 16 years of service, has reached the maximum pay of a 
major. The inducement to leave the service at that time is that he has reached 
the peak of his earning capacity and can see no great increase in pay in the 
service. Under the administration of the Reserve Retirement Act, such an 
officer would be well advised to resign his Regular commission and join the 
Reserves. At the age of 60, he would probably be a full colonel in the Reserves 
and would be entitled to retired pay of 52.8 percent of a colonel’s pay with over 
380 years’ service. 

By entering the civilian field, a well-disciplined leader of men, educated at the 
expense of the Government, he could anticipate a successful business career. Of 
course, he would normally be abandoning his ultimate retirement pay of a Regular 
Army officer. However, in addition to his prospects of a success in business, he 
can, by joining the Reserve Forces, build a very respectable retirement status. 
After 8 years in the Reserve he can be assured of a retirement at the age of 60. 

The comparison of the rates of retired pay, had he remained in the Regulars and 
that to which the could easily become entitled under the Reserve retirement are 
as follows: 


Regular Reserve 
At age 54 after 30 years’ service (mili- At age of 60 but after only 24 years’ 
tary), 75 percent. service of both Regulars and Reserves, 


52.8 percent. 
The 52.8 percent would be computed as follows: 


(a) 16 years’ Regular service, at 24% percent.__-..---__-.___-_--________ 40 

(b) 4 years’ cadet service,’ at 2144 percent__...__-_____________-_ 10 

(c) 8 years’ Reserve service, at 60/860........-...~... 261s 2.8 
ai ciadine ceeaeteinanistonael as paid Seen iachat ipl inbeeiwig ehcidibad caste cients acsiandigcaceon: ate 52.8 


1 The cadet service is not creditable for Regular retirement. 
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In all probabilities, the officer would have performed some active service during 
his 8 years of Reserve service so that (c) above would amount to about 4 percent 
making his retired pay about 54 percent. 

In any event, by being allowed to count Regular service for Reserve retirement, 
his retired pay, under the Reserve retirement law would be such that it would 
be to the officer’s advantage to resign from the Regular service at about the age 
of 40 years. If he were denied credit for Regular service for computation of re- 
tired pay under the Reserve retirement law, the inducement to resign would not 
exist. 

Subsection (7) of section 33 of H. R. 8943 should be amended as follows: 

(7) Section 1333 is amended— 

(A) by redesignating clause (2) and (3) as clauses “(3)” and “(4)”, 
respectively ; and , 

(B) by striking out clause (1) and inserting the following clauses in 
place thereof: 

(1) his days of active service in a Reserve component 

(2) his days of full time service under sections 316, 503, 504, and 505 of 
title 32 while performing annual training duty or while attending a prescribed 
course of instruction at a school designated as a service school by law or by 
the secretary concerned ; 


If the amendment is adopted, section 1333, title 10, United States Code will 
read as follows: 
“§ 1333. Computation of years of service in computing retired pay. 

For the purpose of computing the retired pay of a person under this chapter, 
his years of service and any fraction of such a year are computed by adding— 

(1) his days of active service in a Reserve component; 

(2) his days of full-time service under sections 316, 503, 504, and 505 of 
title 32 while performing annual training duty or while attending a prescribed 
course of instruction at a school designated as a service school by law or 
by the Secretary concerned ; 

(3) one day for each point credited to him under clause (B) or (C) of 
section 1332 (a) (2) of this title, but not more than 60 days in any one 
year; and 

(4) 50 days for each year before July 1, 1949, and proportionably for 
each fraction of a year, of service (other than active service) in a Reserve 
component of an armed force, in the Army or the Air Force without com- 
ponent, or in any other category covered by section 1332 (a) (1) of this 
title except a Regular component; 


and by dividing the sum of that addition by 360. 

If the section is amended as suggested, the Reserve will be entitled to compute 
all his service, both active and inactive, before July 1, 1949, and all service after 
July 1, 1949 in accord with the original act. 

However, Regular service, while creditable for qualifying service, i. e., 20 
years of service, will not be creditable for computation of the retired pay. The 
act of June 29, 1948, was intended to be, and is labeled a Reserve retirement law. 

The only justification for crediting service for computation is in section 306 of 
the original act. Section 306 (a) reads as follows: 

“The term ‘Federal service’ shall be deemed to include all active Federal 
service and all service in a Reserve component other than active Federal service, 
or both, except as provided in (e) and (f) below.” 

(e) excluded nonfederally recognized status in the National Guard and service 
in an inactive officer’s section of the Officers’ Reserve Corps. 

(f) excluded service on the honorary retired list of the Naval and Marine 
Sorps Reserves. 

It is to be noted that there being no comma between “all active Federal service” 
and “all service in a Reserve component other than active Federal,” only service 
in the Reserve component is within the term “Federal service.” This interpreta- 
tion is in strict conformity with the committee report, Senate 1543, June 8, 1948. 

The report stated : 

“Title III. This title has been amended substantially in an effort to cut down 
the potential costs of the title, and in order to insure an improvement in the 
training requirements of Reserves who wish to qualify for benefits. The bill as 
it passed the House had a maximum potential cost of $400 million per year. As 
amended, the maximum potential cost is approximately $18 million per year. 
The standard for retirement qualifications under this title have been so set that 
it definitely eliminates from the benefits of this title the Reserve who does not 
render diligent service for 20 years. The benefits received by any individual 
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under this title as amended are in direct proportion to the amount of time and 
effort he has expended in the Reserves.” 

This report further stated: 

“Title III. The primary purpose of this title, as amended, is to provide an 
inducement to members of Reserve components to remain active in the Reserves 
over a long period of time, thereby providing a better trained and more Ready 
Reserve to meet the needs of our national-defense structure. The title estab- 
lishes a new principle governing retirements for members of Reserve compo- 
nents. Heretofore, the only type of retirement benefits available to reservists 
were those based on physical disability. This title establishes retirement for 
longevity based on service on extended active duty, plus a very limited credit 
for service other than on extended active duty. 

“To qualify for the retirement benefits contemplated under this title, a reservist 
must attain 60 years of age, must have completed 20 years of satisfactory Federal 
service as a member of the Reserve, and have met standards of performance 
established to require him to be active in such Reserve components. Standards 
under which a reservist can be satisfactory require him to earn 50 qualifying 
points per year. These points may be earned by service on active duty, attend- 
ance at drills, training duty, or satisfactory equivalent service as a part of the 
Reserve. Further, a uniform credit of 15 points is given to any member of a 
Reserve component for each year of Federal service other than active Federal 
service. At the end of the year the points earned by an individual are added up. 
If he has earned a minimum of 50 points, his year is deemed to be a year of 
satisfactory Federal service. When he has accumulated 20 years of satisfactory 
service all of his points are added together and converted into days, at the rate 
of 1 day for each point. However, points earned by attendance at drills, com- 
pletion of correspondence courses, etec., are limited to 60 days in any 1 year. 
The sum total of all of these days is then divided by 360, which gives the number 
of years of service credited for retirement purposes. That number of years is 
then multiplied by 214 percent of pay of the highest rank he has held during 
his period of service. This determines the amount of retired pay he would 
receive starting at age 60.” 

It will thus be seen that retirement of Reserves only was contemplated and 
that only Reserve service is to be counted in computing that retirement pay given 
by the act. 


Senator Ervin. Mr. Dickerson, do you have any observations on 
that ? 

Mr. Dickerson. I am not enough of an authority to debate with 
the Commissioner on this point and I would not attempt to do so. 

However, I would like to place in the record the opinion of the Judge 
Advocate General of the Army, which, incidentally, was concurred 
in by all three of the Judge Advocates General. It is true that it does 
not have a lot of reasons in it, but I think it would give a false impres- 
sion to say it is not a reasoned opinion. Although very short, the 
opinion does cite an opinion of the Comptroller General (32 Comp. 
Gen. 225). That opinion involved a candidate for retired pay under 
this law who had 8 years of qualifying service that had been inter- 
rupted by a period of regular service. The Comptroller General said 
that he could not count the Regular service for the purpose of qualify- 
ing under the provision requiring 8 years of qualifying Reserve serv- 
ice, but that the service could be counted for pay purposes. I would 
like to read into the record the pertinent seem of the Comptrol- 
ler General’s opinion: 


It reasonably appears that in order to effectuate the intent of the law respect- 
ing situations such as that here presented, the period of Regular Army service 
(intervening between the periods of Reserve service aggregating 8 years or 
more) must be ignored or excluded in determining whether the officer has the 
requisite service to qualify for retirement pay under the said section 302. If, 
on that basis, the officer has the service to qualify for retirement pay the period 
of his Regular Army service then is for inclusion in determining the amount of 
his retirement pay under title III of the act of June 29, 1948, supra, since the 
restriction in the first proviso of section 302(a) applies to qualifying service 
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only and not service which may be counted under section 303 of such act 
(62 Stat. 1088), in computing the amount of the retirement pay. 

That is 1 of the 2 Comptroller General opinions relied on by the 3 
Judge Advocate General. The other is 28 Comptroller General 
Decisions, page 655. We would prefer the solution suggested by the 
committee, that is, to let the present amendment of that section, which 
is badly needed—and I think the Commissioner would agree with 
that—go through, and then if the Commissioner is right on the other 
point, correct it independently of this bill. It would be very unfor- 
tunate at this late date to inject such a controversial issue into this 
bill because we are in the second session now and we will have a lot 
of trouble if H. R. 8943 does not get enacted. 

Senator Butter. Yes. Do we have any problem in the situation 
where we reenact, knowing the construction that has been put on the 
section; should we press that construction into the act? 

Mr. Dickerson. Well, normally I think it would tend in that direc- 
tion unless a caveat were made. 

Senator Butter. Then I think something be put in the report, that 
is a question that would remain open, because we do not want to freeze 
the construction in the act. 

Mr. Dickerson. That would be appropriate. I would suggest, how- 
ever, that before you come to that conclusion you peruse the Comp- 
troller General’s opinion, because we think it concludes the point. 

I would like also to point out that this involves an administrative in- 
terpretation at least 10 years old. It would do no harm to perpetuate 
it until such time as it can be more appropriately handled. 

(The above material referred to is as follows:) 


JAGA 1958/2601 
MARcH 31, 1958. 


Memorandum for: Chairman, Ad Hoc Committee on Codification, Office of the 
General Counsel, Department of Defense. 


Subject : Crediting of Regular service in computing retired pay under chapter 67 
of title 10, United States Code. 


1. Reference is made to your memorandum dated March 17, 1958, concerning 
crediting active service in a Regular component in the computation of title III 
retirement pay. 

2. It is the opinion of this office that all active Federal service as a member 
of a Regular component is creditable in computing retirement pay under the 
provisions of former section 303 (i), Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948 (62 Stat. 1088). (See 28 Comp. Gen. 655; 
82 id. 225.) 

3. The Judge Advocates General of the Navy and the Air Force concur in the 
above opinion. 

For the Judge Advocate General : 

Wriit1aM G. EASTON, 
Colonel, Judge Advocate General’s Corps, 
Chief, Military Affairs Division. 


32 Comp. GEN. 225 


(Assistant Comptroller General Yates to the Secretary of Defense, 
November 6, 1952) 


Reference is made to letter of the Deputy Secretary of Defense, dated September 
12, 1952, with enclosures, requesting decision as to whether the last 8 years of 
satisfactory Federal service to be counted for retirement purposes under the pro- 
visions of title III of the act of June 29, 1948 (62 Stat. 1087), must be continuous 
service as a member of a Reserve component. 
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Forwarded with the request for decision was a copy of committee action No. 44, 
Department of Defense Military Pay and Allowance Committee, in which it is 
stated that the Department of the Army is now processing the case of a Reserve 
officer who became eligible for consideration for retirement under the provisions of 
the above title III in June 1952, by reason of becoming 60 years of age. A state- 
ment of the officer’s service, also forwarded with the request for decision, indicates 
that on June 30, 1950, he completed an aggregate of 22 years 1 month 7 days of 
Federal service, including 1 year 5 months 1 day of service in the Regular Army 
from May 29, 1947, to October 29, 1948. Also, it appears that he completed an ag- 
gregate of more than 8 years’ service in a Reserve component beginning prior to 
May 29, 1947, and ending June 30, 1950. The doubt as to whether the officer 
qualifies for retirement benefits under title III of the act of June 29, 1948, supra, 
arises by reason of the first and second provisos of subsection 302 (a) of that 
act (62 Stat. 1087). The said subsection, as amended by the act of July 12, 
1952 (66 Stat. 590), provides, in pertinent part, that: 

“Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status of 
a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recognized 
National Guard prior to 1933, the United States Navy including the reserve com- 
ponents thereof, the United States Marine Corps, including the reserve components 
thereof, or the United States Coast Guard, including the reserve components there- 
of, and has completed an aggregate of twenty or more years of such satisfactory 
service in any or all of the aforesaid services, shall, upon application therefor, be 
granted retired pay : Provided, That, for the purposes of this section, the last eight 
years of qualifying service for retirement under this title must have been service 
as a member of a reserve component: Provided further, That, for the purposes 
of this subsection, simultaneous service as a member of a reserve component 
and as a member of the Regular Army, Navy, Air Force, or Marine Corps, shall not 
be deemed to be service in a reserve component * * *,” 

There is no requirement, express or implied, in the above first proviso that the 
last 8 years of qualifying service must be continuous service as a member of a 
Reserve component. ‘Thus, if the officer here involved had had no service, 
Regular or Reserve, during the period May 29, 1947, to October 29, 1948, but had 
completed 20 years’ satisfactory Federal service the last 8 years of which, 
though not continuous, was service in a Reserve component, he would have met 
the qualifications for retirement benefits under section 302. Clearly, it was not 
the intent of the Congress that an individual, by reason of a period of service in 
the Regular Army, should be in a less favorable position for military retirement 
benefits than he would have held had he had no military service whatsoever 
during the period when he served in the Regular Army. On the other hand, to 
conclude that the officer here involved is entitled to credit for the period of his 
service in the Regular Army as qualifying service under subsection 302 (a) 
would be to nullify the said first proviso. 

It reasonably appears that, in order to effectuate the intent of the law respecting 
situations such as that here presented, the period of Regular Army service (in- 
tervening between the periods of Reserve service aggregating 8 years or more) 
must be ignored or excluded in determining whether the officer has the requisite 
service to qualify for retirement pay under the said section 302. Jf, on that basis, 
the officer has the service to qualify for retirement pay, the period of his Regular 
Army service then is for inclusion in determining the amount of his retirement 
pay under title III of the act of June 29, 1948, supra, since the restriction in the 
first proviso of section 302 (a) applies to qualifying service only and not service 
which may be counted under section 303 of such act (62 Stat. 1088) in computing 
the amount of the retirement pay. The question presented is answered accord- 
ingly. 

It may be added that, in view of the second proviso of subsection 302 (a), supra, 
simultaneous service in a Reserve component and in a Regular component must 
be considered as service in a Regular component within the contemplation of the 
first proviso of that subsection. Hence, an individual’s period of simultaneous 
Regular and Reserve service, intervening between periods of Reserve service, 
must be treated in determining whether he qualifies for retirement benefits under 


section 302, as if he had had Regular service only during the said intervening 
period. [Emphasis supplied.] 


Mr. Green. Next is Colonel Olds. 
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STATEMENT OF FLOYD OLDS, SECRETARY, RESERVE 
EQUALIZATION COMMITTEE 


Mr. Green. Will you identify yourself for the record, Colonel Olds. 

Mr. Otps. My name is Floyd Olds, and I am the secretary of the 
Reserve equalization committee. 

Thave already written you in my capacity as secretary of the Reserve 
equalization committee. I am also chairman of the Reserve Officers 
Association conmmittee on retirement. 

In respect of this bill and in those capacities, my only comment is, 
very briefly, as I have expressed in my correspondence, Mr. Chairman, 
that we sincerely hope that you will enact this measure. We feel it 
does make some very definite immediate corrections, and we would 
like to see it enacted into law as soon as could be done. 

In regard to the other situations that arose here, I will concur with 
what Mr. Dickerson said in regard to the propriety of taking separate 
action on any of these matters so as not to impede the enactment of this 
measure. I am not a lawyer, and I have no way of evaluating the 
merits of the apparent conflict, as to the use of Regular time in comput- 
ing the pay for retirement purposes, but it does seem to me that there 
is, definitely, a conflict that has to be resolved sometime or another. 

That, sir, with your permission, is all that I really have to say. 

Senator Ervin. As I understand, you have considered proposed 
legislation primarily from the standpoint of the reservists ? 

Mr. Oxps. That is right. 

Senator Ervin. And its impact on the Reserves. 

Mr. Otps. That is right. 

Senator Ervin. And, in your judgment, it is wise; the provisions 
relating to the Reserves are sound ¢ 

Mr. Otps. Yes, sir; they are very essential and, in my opinion, 
urgent. 

Senator Ervin. Do you have any questions, Senator Butler ? 

Senator Butter. No. 

Mr. Green. No. 

Senator Ervin. Thank you very much, Colonel. 


STATEMENT OF C. M. BOYER, CONSULTANT, RESERVE OFFICERS’ 
ASSOCIATION 


Colonel Boyer. I am Col. C. M. Boyer, consultant, Reserve Officers’ 
Association. : 

Weare in full accord with that provision of the bill. The only thing 
that bothers us was the original codification, where it knocked the 
Reserves out of some time, and so we are in full accord. 

Now, then, I would like to take just a minute, I think maybe I 
might clarify one or two things that Judge Foster brought up. 

First of all, I would like to say that the Reserve Officers’ Associa- 
tion—and I was with them at the time, in retirement when this bill 
was conceived, when it was born, and we have seen it grow, so we have 
been with it right along—there are three titles to this. 

Title I is the part that eliminates the Regular officers. 

Title IL provides for permissive retirement at 20 years Federal 
active duty, 10 of which is as an officer for both Reserve and Regular. 

Title III is the regular Reserve retirement. 
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Now, there were introduced in the hearings on the pay act a bill 
amending title II to provide as follows, and this is the way it reads, 
that any officer that accumulates 20 years Federal active duty may 
request retirement and his retirement pay will be based on 2% per- 
cent for the number of years. 

Mr. Chairman, what brought this to a head was that a Regular 
officer who had accumulated 20 years of Federal active duty requested 
retirement. Inasmuch as there was permissive retirement at 20 years 
and mandatory retirement at 30, the Air Force refused to retire him. 
He therefore, resigned his commission and he went into the Reserve 
and at the completion of 10 years in the Reserve, he will be eligible 
under title II to retirement for the full 30 years under the provision 
of the law in existence prior to this amendment to the pay act, he 
would get 75 percent of the base longevity pay of his grade. 

And so, the provision put in the armed services pay bill was that an 
officer that accumulated 20 years Federal duty and then resigns cannot 
go into the Reserves and then request retirement under that. He will 
have to request retirement under title III, that is, for 20 years of 
satisfactory service and cannot receive retirement pay until age 60. 

The intent of the act was this, that if a young man went into the 
Regular service for 12 years and then into the Reserve and he gets 
20 years satisfactory service, or he stays longer, the last 8 years, have 
got to be in the Reserves to qualify and he puts in 8 years, and he 
qualifies, he reaches the age of 60, and then his pay is based on 214 
percent and you add up all of his points and—the last 8 years count 
for qualifying service but the full time counts for pay purposes, the 
previous 12 years, and so I do not think there is any question but that 
the intent of the law was at the time of the Regular service, it does 
not count, the last 8 years has to be qualified, but it does count for pay. 

Senator Ervin. Thank you. Your misgivings about some of this 
bill have been ironed out ? 

Mr. Boyer. Yes, sir; we are very happy about it, and we think it 
is taken care of and we realize that a mistake of the head was not a 
mistake of the heart, it is one of those things that happen. 


Senator Ervin. And the Reserve Officers’ ‘Assoc ‘iation urges enact- 
ment of the bill ? 


Mr. Boyer. Yes, sir. 

Senator Ervin. In its present form with any technical corrective 
amendments ? 

Mr. Boyer. Yes, sir. I am not much of a lawyer to be advising 
lawyers, but the legal people have gone over it. 

Senator Ervry. Well, sometimes a layman can explain the law and 
understand the language more than a lawyer can. IT say that because 
I have spent my life in the law and sometimes I prefer a layman’s 
interpretation when he has had experience with it because he can put it 
much simpler and say it in more understandable language than the 
lawyer. 

I woud like just to say that while I have not been able to give very 
profound study to the House report, that I am very much impressed 
by the way it makes a rather complicated problem about as simple, 
I think, as it can be made. 

I think that all of you deserve a lot of credit for the way you pre- 
pared the House report. 
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Mr. Green. Is there anyone else in the room that cares to be heard 
on any provision of the legislation ? 

(No response.) 

Senator Ervin. Well, on behalf of the other members of the sub- 
committee and myself I want to thank you ail for coming here and 
giving us the benefit of your study of this bill. 

And I wish to thank you, Mr. Dickerson, for your exposition and 
also for your assurance that you will meet with any of the members 
of the staff that the chairman of the Senate Committee on Interstate 
and Foreign Commerce may designate to discuss the provisions of the 
bill under which they would customarily have jurisdiction. 

We are very much indeb‘ed to you all for your explanation and 
certainly Senator Butler will join me with the observation that we 
are going to have to depend in large measure upon our confidence in 
both the intelligence and integrity of those who codified this law in 
our further action on this legislation. 

. We certainly have been much impressed by the work that has been 
one. 

Senator Butter. I think it has been a monumental job which has 
been very well done. 

Senator Ervin. The subcommittee will stand adjourned until call. 

(Whereupon, at 12:40 p. m., the subcommittee was adjourned, sub- 
ject to the call of the Chair.) 


Xx 








